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EOSE EICKARD, Plaintiff,

vs.

NELLIE THOMPSON and

JESSE NOBLE, Defendants.

No. 3524

CERTIFICATE OF CLERK OF DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Fourth Division.—ss.

I, N. H. CASTLE, Clerk of the District Court,

Territory of Alaska, Fourth Division, do hereby

certify that the folio > ing, consisting of 59 pages,

constitutes a full, trut and correct transcript of

the record on Appeal in Cause No. 3524, entitled,

Rose Rickard, plaintiff, vs. Nellie Thompson and
Jesse Noble, defendants, and was made pursuant to

and in accordance with the praecipe of the plaintiff

filed in this action, and by virtue of the said Appeal
and Citation issued in said cause, and is the re-

turn thereof in accordance therewith, and

I do further certify that the index thereof, con-

sisting of page number i is a correct index of said

Transcript of Record, and that the list of attorneys,

as shown on page number ii, is a correct list of

the attorneys of record; also that the cost of pre-

paring said transcript and this certificate, amount-

ing to $22.55 has been paid to me by counsel for

Appellant in this action.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this

26th day of September, 1933.

[Seal] N. H. CASTLE,
Clerk of the District Court, Terr, of Alaska,

4th Division.
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ATTORNEYS OF RECORD.

CHAS. E. TAYLOR,
Fairbanks, Alaska,

Attorney for Plaintiff and Appellant.

LOUIS K. PRATT,
Fairbanks, Alaska,

Attorney for Defendant and Appellee, [ii*]

In the District Court in and for the Territory of

Alaska, Fourth Division.

No. 3524

ROSE RICKARD,
Plaintiff,

vs.

NELLIE THOMPSON and

JESSE NOBLE,
Defendants.

COMPLAINT.

Plaintiff* complains of defendants and for cause

of action alleges:

I.

That plaintiff above named is now and ever since

October 19, 1931 has been, the owner of and in

possession of and entitled to the possession of that

certain tract of placer mining ground situate, lying

and being in the Fairbanks Mining District, Fair-

*Page numbering appearing at the foot of page of original certified

Transcript of Record.
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banks Precinct, Fourth Division, Alaska, and known

as Creek Claim No. Six (6), Above Discovery,

Cleary Creek, a tributary of the Chatanika River,

described as follows, to wit:

''Beginning at the initial post, which is post

No. 1, at Northwest corner ; thence running 330

feet easterly to the lower center post, which is

post No. 2; thence running 330 feet easterly

to post No. 3, which is the lower northeasterly

corner post ; thence riuining southerly 1320 feet

to post No. 4; which is the southeasterly cor-

ner post; thence 330 feet in a westerly direc-

tion to upper center post, which is post No. 5;

thence running westerly 330 feet to post No. 6,

which is the southwesterly corner post; thence

running in a northerly direction 1320 feet to

initial post which is post No. 1. Said claim

bounded on the lower end line by surveyed

Creek Claim No. 5 and bounded on- the right

and left limit side lines, by surve^^ed claims

and on the left limit by bench claim No. 6,

Above Discovery, first tier."

II.

Plaintiff further alleges that defendants claim

and assert an interest, or interests, in said prop-

erty adverse to this plaintiff, and that said claims

of said defendants, and each of them, are without

any right whatsoever, and that neither of said

defendants have any estate, right, title or interest

of any nature whatsoever in said mining ground

above described, or any part thereof..
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WHEREFORE, plaintiff prays that defendants,

and each of them, be required to set forth, in this

action, the nature of their several claims and that

all adverse claims of defendants, and each of them,

be determined by a decree of this court, and that

by said decree, it be declared and adjudged that

this plaintiff is the owner of said mining ground,

and the whole thereof, and entitled to the posse.s-

sion thereof and the whole thereof. That it be fur-

ther decreed that defendants have no estate or in-

terest whatsoever in said property; and also that

said defendants, and each of them, be forever re-

strained [1] and debarred from asserting any claim

whatsoever, in or to said premises, or any part

thereof, adverse to this plaintiff.

That plaintiff be decreed such other, further and

general relief in the premises as to this Court shall

seem meet. For plaintiff's costs and disbursements

herein and in addition thereto, that plaintiff be

allowed a reasonable sum as attorney fees herein.

MORTON E. STEVENS,
Attorney for Plaintiff.

United States,

Territory of Alaska.—ss.

Rose Rickard, being duly sworn, upon her oath,

deposes and says; that she is the plaintiff above

named; that she has read the foregoing complaint,

knows the contents thereof and that the same is

true, as she verily believes.

ROSE RICKARD.
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Subscribed and sworn to before me this 19tli day

of May, 1932.

[Notarial Seal] MORTON E. STEVENS,
Notary Public for Alaska.

My commission expires Sept. 29, 1932.

[Endorsed]: Filed May 19, 1932. Rob't W. Tay-

lor, Clerk by Annie F. Crites, Deputy. [2]

[Title of Court and Cause.]

SEPARATE ANSWER OF DEFENDANT
NELLIE THOMPSON

Nellie Thompson, one of the defendants above

named, for her separate answer to the Complaint

herein, alleges:

I.

That she denies each and every allegation, matter

and thing set forth in paragraph 1 of said Com-

plaint, commencing on page 1 thereof.

II.

For her answer to paragraph 2 on page 2 of said

Complaint, this answering defendant says: that she

admits that she asserts and claims an interest and

title adverse to plaintiff in and to said Creek Claim

No. 6 above Discovery on Cleary Creek, a tributary

of the Chatanika River, Fairbanks Precinct, Fourth

Judicial Division, Territory of Alaska, being the

same mining claim referred to in paragraph 1 of
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the Complaint and as she is informed and believes,

her co-defendant, Jesse Noble, likewise owns and

has title to an interest therein adverse to plaintiff,

but otherwise than as above admitted, she denies

each and every allegation and statement contained

in said paragraph 2.

For her separate answer of new matter to the

said Complaint, this answering defendant alleges

and states:

I.

That heretofore and on the 22nd day of October,

1907, she purchased from her co-defendant, Jesse

Noble, an undivided one-half (V2) interest in and

to the lower half of Creek Claim No. 6 above Dis-

covery on Cleary Creek, a tributary of the Cha-

tanika River, Fairbanks Precinct, Fourth Judicial

Division, Territory of Alaska, being part of the

same mining ground described in paragraph 1 of

said Complaint and then and there received from

said Jesse [3] Noble, then the owner of said

Interest in said Creek Claim above described, a

good and sufficient quit-claim deed of such interest,

which deed she at once recorded in the office of the

Recorder at Fairbanks, Alaska, and ever since said

date, to-wit : October 22, 1907, she has been and now

is the owner in fee against all persons other than

the United States and in possession of said interest

in said mining claim.

II.

That as this answering defendant is informed and

believes, and hence alleges the fact to be, her co-



Nellie Thompson 7

defendant, Jesse Noble, at all times mentioned in

said Complaint, long prior thereto, ever since and

at this time, was, has been, and now is the owner

of said mining claim less the undivided one-half

(%) of the lower one-half (i/4) thereof as above

specified, owned by this answering defendant as

aforesaid, but is in collusion with the plaintiff in

her false and pretended claim of title thereto;

III.

That this answering defendant has employed an

attorney to defend her rights herein whose services

are reasonably worth Two Hundred Fifty Dollars

($250.00) ;

WHEREFOEE, having fully answered said

Complaint, she prays for findings, decree and judg-

ment as follows:

1st. For a finding and decree that she is the

owner and entitled to the possession of an undi-

vided one-half (i^) interest in and to the lower

one-half (V2) of said Creek Claim No. 6 above

Discovery on Cleary Creek and that her said title

r.nd right of possession therein be quieted as against

the plaintiff and her co-defendant, Jesse Noble;

2nd. That she have judgment against the plain-

tiff for the costs and disbursements paid and in-

curred by her in the defense of this action, includ-

ing a reasonable fee for the services of her attorney.

LOUIS K. PRATT,
Attorney for Defendant Nellie Thompson.
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United States of America,

Territory of Alaska—ss.

Nellie Thompson, on oath says: I am one of the

defendants in the above entitled action and have

read the foregoing Separate Answer prepared in

my behalf; that the allegations and statements

therein contained are true to the best of my knowl-

edge and belief. [4]

NELLIE THOMPSON.

Subscribed and sworn to before me this 1st day

of June, 1932.

(Seal) LOUIS K. PRATT,
Notary Public in and for the Territory of

Alaska.

My Commission expires June 25, 1932.

(Endorsed) : Filed June 2, 1932. Rob't. W. Tay-

lor, Clerk. By E. A. Tonseth, Deputy. [5]

[Title of Court and Cause.]

REPLY
Comes now the above named plaintiff and for a

reply to the separate answer of new matter con-

tained in the separate answer of the defendant,

Nellie Thompson, admits, denies and alleges as

follows

:

1.

That she denies each and every allegation, matter

and thing contained and alleged in paragraph 1
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thereof, save and except that she admits tliat the

said answering defendant, about October 22, 1907,

recorded in the office of tlie recorder at Fairbanks,

Alaska, an instrument pur])ortino' to be a deed from

Jesse Noble to the said Nellie Thompson, convex'-

ing a certain divided interest in said Creek Claim

No. 6 on Cleary (^reek, but this plaintiff is informed

and believes and therefore alleges that said pur-

ported deed was not signed by the grantor therein

and was executed without his knowledge or consent,

and without any consideration, and that such in-

strument was spurious and conveyed no interest in

said claim wdiatsoever.

2.

That this plaintiff denies each and every allega-

tion contained in paragraph 2 and 3 of said separate

answer of new matter.

And for a further reply to the said separate an-

swer of new matter of the said defendant Nellie

Thompson, this plaintiff alleges:

1.

That at no time prior to the 19th day of Octolier,

1931, did the defendant, Nellie Thompson, ever do

or cause to be done any annual labor or assessment

work on said (Veek Claim No. 6 above Discovery

on (bleary (^reek, nor upon the upper half of said

claim nor upon the lower half thereof now u])on

any portion thereof; nor did any other person or

persons do any such work upon said claim or any

portion thereof for several years immediately prior

thereto, and that in consequence of [6] such non-
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performance of such work, the said claim and every

portion thereof divided or undivided reverted to the

United States and was on said 19th day of October,

1931, open an unapjiropriated government land,

subject to location for any lawful purpose, and

that this plaintiff then and there located and staked

the said mining ground as alleged in her com-

plaint.

WHEREFORE this plaintiff prays judgment

against said defendant as originally prayed for in

her complaint.

ALBRECHT and TAYLOR.

United States of America,

Territory of Alaska,

Fourth Division—ss.

Rose Richard, being duly sworn, upon her oath,

dei)oses and says: that she is the plaintiff above

named ; that she has read the foregoing reply, knows

the contents thereof and that the same is true, as

she verily believes.

ROSE RIC^KARD.

Subscribed and sworn to before me this 16th day

of July, 1932.

(Seal) CHAS. E. TAYLOR,
Notary Public in and for Alaska.

My commission expires July 6, 1934.

(Endorsed) : Filed Jul 20, 1932. N. H. Castle,

Clerk. By Anne F. Crites, Deputy.

Due service hereof admitted this Jul 16, 1932.

LOUIS K. PRATT,
Attorney for Deft. Nellie Thompson. [7]
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[Title of Court and Cause.]

AMENDED REPLY TO SEPARATE ANSWER
OF DEFENDANT NELLIE THOMPSON.

Comes now the al)ove named x)laintiff Rose

Rickard, and for an amended reply to the separate

answer and new matter of the defendant Nellie

Thompson, admits, denies and alleges as follows:

1. She denies that the defendant Nellie Thomp-

son purchased from the defendant Jesse Noble any

interest whatsoever in Creek Claim No. 6 alcove

Discovery on Cleary Creek in Fairbanks Record-

ing Precinct, and especially denies that the said

defendant was or is the lawful owner of said claim

or any part thereof, or that she was ever in pos-

session of the same prior to the 19th day of Oc-

tober, 1931.

2. She denies each and every allegation con-

tained in paragraph two of said separate answer.

And for a further and separate Reply thereto,

this plaintiff alleges:

1. That on or about the 14th day of September,

1904, one A. W. Howes was the owner of the said

Creek Claim No. six above Discovery on said

Cleary Creek, and that on the said date, the said

A. W. Howes, as grantor, executed and delivered

to Steven Albisini and James Jensen, as grantees,

a deed of conveyance of and to the lower divided

one half (%) of said Creek claim No. 6 above Dis-

covery, and that at all times thereafter, the said

grantor and grantees and their successors in in-



12 Bose Rickard vs.

terest, dealt with and treated the said lower di-

vided one-half of said claim as a separate and dis-

tinct claim from the upper half of said Creek

claim No. 6, and that each divided half thereof was

not owned or held in common; that the annual

assessment work required by law was done and

performed, if at all, by the owners of each half of

said claim for the benefit of the particular half

upon which such work was done, and for the ben-

efit of the owner or owners of such divided half, and

was not done or performed for the benefit of the

other [8] divided half of said claim or the o\^^ler

or owners thereof.

2. That no annual assessment work or labor

whatsoever was done or performed upon the lower

divided one-half of said creek claim No. 6 above

Discovery on Clearj^ Oeek for or during the year

immediately preceding July 1, 1931 ; nor was any

work whatsoever done thereon during the year

immediately preceding July 1, 1930; nor was there

any work whatsoever done or performed on said

ground during the year immediately preceding July

1, 1929, nor for several years immediateh^ prior

thereto; That in consequence of the failure to do or

perform such annual assessment for said years, the

said mining ground reverted to the United States

and became, and on October 19, 1931, was vacant

and unappropriated Government land, subject and

open to location for any lawful purpose, and that

this plaintiff then and there located and staked the

same for mining purposes and duly recorded the
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same and is now the owner thereof as alleged in

her complaint.

And for a further and second affirmative reply,

this plaintiff alleges:

1. That no work whatsoever was done or per-

formed on any part of the said Creek claim number

six above Discovery on Cleary (^reek aforesaid

during the year immediately preceding Jul\' 1,

1931; nor was any work done thereon during the

year immediately preceding July 1, 1930; nor was

any work done thereon during the year immedi-

ately preceding July 1, 1929, nor for a number

of years immediately prior thereto, and that the

said claim No. 6 above Discovery and the whole

thereof became and on the 19th day of Oc-

tober 1931 was vacant and unappropriated gov-

ernment land open and subject to location for any

lawful purpose, and w^as then and there located and

staked by plaintiff as a mining claim, and that

plaintiif has ever since been the owner and in pos-

session of the same, as alleged in her complaint.

Wherefore plaintiff prays judgment against the

said defendant as prayed for in her complaint.

ALBRECHT and TAYLOR
Attorneys for plaintiff. [9]

United States of America,

Territory of Alaska,

Fourth Division.—ss.

Rose Rickard, being first duly sworn on oath, ac-

cording to law, deposes and says : I am the plaintiff

in the above entitled action; that I have read the

foregoing amended reply and know the contents

thereof and that the same is true as I verily believe.
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Subscribed and sworn to before me this 15tb day

of August, A. D. 1932.

[Seal] CHAS. E. TAYLOR
Notary Public in and for Alaska,

My commission expires July 6, 1934

Due service hereof admitted this Aug. 15th, 1932,

LOUIS K. PRATT,
Attorney for deft. Nellie Thompson.

[Endorsed]: Filed Aug. 15, 1932. N. H. Castle,

Clerk, by Anne.F. Crites, Deputy.

No. 3524, Defendant Thompson's Exhibit 6,

Rickard vs. Thompson admitted N. H. C. Clerk.

[10]

[Title of Court and Cause.]

ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANT THOMPSON'S
MOTION TO STRIKE PARTS OF AMEND-
ED REPLY.

Now at this time came Chas. E. Taylor, Esq., of

counsel for plaintiff, and Louis K. Pratt, Esq.,

counsel for defendant Nellie Thompson, and the

Court having heretofore and on August 31, 1932,

heard the arguments of counsel on defendant

Thompson's motion for Orders to strike parts of

amended reply and now being fully and duly ad-

vised in the premises,

IT IS ORDERED that said motion be, and is

hereby, granted as to the first paragraph of said
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motion and as to paragraph II, under the caption

''And for a further and second affirmative reply,

this plaintiff alleges", the words "nor for a nuui-

ber of years immediately prior thereto" and de-

nied as to the balance, and plaintiff given ten (10)

da3's to amend amended reply, ((^lerk's note: To

which ruling plaintiff excepts and exception is al-

lowed by the Court.)

Entered in Court Journal No. 18, page 480

—

Sep. 23, 1932. [11]

[Title of Court and Cause.]

ORDER SUSTAINING DEMURRER TO
SECOND AMENDED REPLY.

Now at this time this cause came on for hearing

on demurrer to second amended reply, the plaintiff

appearing by and through Chas. E. Taylor, Esq.,

and the defendant, Nellie Thompson, being repre-

sented hj Louis K. Pratt, Esq.,

WHEREUPON being stipulated by counsel de-

murrer to second amended reply may l^e ruled on

without argument, and the Court being fully and

duly advised in the premises,

IT IS ORDERED that the demurrer to second

amended reply be, and is hereby sustained and de-

fendant allowed hve (5) days to further plead.

(Clerk's note; to which ruling defendant excepts

and exception is allowed by the Court).

Entered in Court Journal No. 18, page 487, Oct.

7, 1932. [12]
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[Title of Court and Cause.]

ORDER SUSTAINING MOTION TO STRIKE
SECOND AND THIRD AFFIRMATIVE
PLEAS IN THIRD AMENDED REPLY.

Now came Louis K. Pratt, Esq., counsel for

defendant, and Chas. E. Taylor, Esq., counsel for

plaintiff, and the Court having heretofore and on

the 26th day of October, 1932, heard the arguments

of counsel and taken the matter under advisement

and now being fully and duly advised in the

premises

;

IT IS ORDERED that the motion to strike sec-

ond and third affirmative pleas in third amended

reply, that is, all the matter on page two of the

third amended reply to the separate answer of

Nellie Thompson and all of page three to the

prayer, be, and it is hereby sustained. (Clerk's note:

To which ruling plaintiff excepts and exception is

allowed by the Court.)

Entered in Court Journal No. 18, page 505, Oct.

28, 1932. [13]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

Now at this time, to wit, April 26, 1933, the same

being one of the days of the regular February,

1933, term of this Court, this cause came on to be

heard before the court (the same being an equity
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case) on the complaint, separate answer and cross

complaint of the defendant Nellie Thompson and the

fourth amended reply thereto, the defendant Jesse

Noble making default as to plaintiff's complaint and

the said cross complaint, such defaults being duly

entered of record.

The plaintiff appeared in person and by Charles

E. Taylor, her attorney, and the defendant Nellie

Thompson appeared in person and b.y Louis K.

Pratt, her attorney. Evidence both oral and docu-

mentary was introduced by the parties respectively

commencing on the said April 26, 1933, and ex-

tending throughout the 27th, 28th and 29th of

April, and the 4th, 5th, 6th and 8th days of

May, 1933, by which time all of the testimony had

been seen and heard by the Court as well as the

arguments of counsel for respective parties and

the Court took the same under advisement and later

on May 23, 1933, announced its decision orally in

favor of the defendant Nellie Thompson, but gave

notice that the Court would file an opinion later

which said opinion was filed with the Clerk of the

said Court on June 14, 1933, reciting generally the

Court's Findings of Fact and Conclusions of Law,

and directing the attorney for the defendant Nellie

Thompson to prepare and submit to the Court

formal Findings of Fact and Conclusions of Law,

which having been done are in the words and figures

following

:
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FINDINGS OF FACT.

I.

The Court finds from the evidence seen and heard

in this case, that on the 22nd day of August, 1902,

one A. W. Howes secured a valid mining title under

the laws of the United States to Creek placer

mining claim No. 6 Above Discovery, on Cleary

Creek, Fairbanks Precinct, Fourth Judicial Divi-

sion, Territory of Alaska, being the same mining

ground in controversy herein; that thereafter and

on the 3rd day of March, 1906, the defendant Jesse

Noble, by mesne conveyances from the original loca-

tor the said A. W. Howes, became the lawful owner

of the undivided one-half (%) of the lower one-

half (%) of the said mining claim, that is of an

imdivided one-fourth (1/4) interest therein; that on

the 22nd day of October, 1907, the [14] said Jesse

Noble sold and conveyed to his then wife, Nellie

Noble, his said interest and title in the said mining

claim, to wit, the undivided one-half (%) of the

lower one-half (%) of said claim and at the time

of such conveyance and as a part consideration

therefor agreed with her that thereafter and as

long as she should own and hold the said interest,

he would safeguard and protect the same by doing

the assessment work or causing it to be done upon

the said mining claim; that at the date of the said

conveyance, to wit, October 22, 1907, the grantee

therein was the wife of the defendant Jesse Noble

and was known and called Nellie Noble, but in the

year 1910 she secured a divorce from her then hus-
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band Jesse Noble and afterwards and on Novem-

ber 11, 1911, was remarried to W. F. Thompson

of Fairbanks, and has since been known and called

Nellie Thompson, one of the defendants in this

action; that on the 23rd day of April, 1928, the de-

fendant Jesse Noble became the owner by pur-

chase from the Steven Albasini estate of an un-

divided three-fourths (%) interest in and to the

said mining claim and has ever since held and is

now the owner of the said interest; that for the

assessment periods ending July 1, 1928, 1929, 1930

and 1931 the assessment work and improvement as

required by the laws of the United States was

done and performed upon the said mining claim or

caused to be performed by the defendant Jesse

Noble, and the mining titles of himself and his

co-defendant Nellie Thompson were thereby fully

safeguarded and protected; that on October 19,

1931, the date upon which the plaintiff Rose Rick-

ard claims that she relocated the said mining claim

and secured a mining title thereto, said claim was

not open to relocation by her or any other person

and her attempted relocation thereof at that time

was void and she secured no mining title thereto

as against Nellie Thompson or anybody else.

II.

That at the date of the commencement of this

action, ever since and now, the title to the said

mining claim was and is held and owned in the

following proportions; the defendant Jesse Noble

was and is the owner of an undivided three-fourths
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(%) interest therein and the defendant Nellie

Thompson of the remaining one-fourth (14) in-

terest therein and the plaintiff Rose Rickard had

and has no title thereto of any kind or description.

in.

That in the progress of this action the defendant

Nellie Thompson employed an attorney to prepare

the necessary pleadings and represent her at the

trial of the case, whose services in her behalf are

reasonably worth the sum of $ [15]

CONCLUSIONS OF LAW.
That as Conclusions of Law the Court finds that

the defendant Nellie Thompson is entitled to a

decree, that at the commencement of this action,

ever since and now, she was and is the owner of an

undivided one-fourth (14) interest in the mining

claim described in paragraph one of the Findings

of Fact as above set forth and that the defendant

Jesse Noble was the owner of the remaining three

fourths (%) interest therein and that the plaintiff

Rose Rickard had no title to the said ground of

any kind or nature and that the defendant Nellie

Thompson is entitled to a decree quieting her said

title in the said mining claim as against the plaintiff

and also against her co-defendant Jesse Noble, and

that both the plaintiff and the defendant Jesse

Noble, be enjoined from in any wise interfering

with her quiet and peaceable possession and use of

her said one-fourth (Y^) interest and further, that

defendant Nellie Thompson is entitled to a money
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judgment against the plaintiff Rose Rickard for all

of the costs and disbursements of the action in-

cluding an attorneys' fee.

Judge.

Service of the foregoing Findings of Fact and

Conclusions of Law acknowledged this 15th day of

June, 1933.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

[Endorsed] : Lodged, June 15, 1933. N. H. Castle,

Clerk by Anne F. Crites, Deputy. [16]

[Title of Court and Cause.]

PLAINTIFF'S EXCEPTIONS TO DEFEND-
ANTS' PROPOSED FINDINGS OF FACT
& CONCLUSIONS OF LAW.

Comes now the above named plaintiff Rose Rick-

ard, by her attorney, Charles E. Taylor, and make

and file these, her exceptions to the defendant's

proposed Findings of Fact and Conclusions of law,

as follows:

1. Plaintiff excepts to that portion of Findings

of Fact No. 1, commencing on the 12th line thereof

on page 2, with and including the following words,

"That on the 22nd day of October 1907, the

said Jesse Noble sold and conveyed to his then

wife, Nellie Noble, his said interest and title

in the said mining claim, to wit :—the undivided



22 Bose Richard vs.

one-half (%) of the lower one-half (I/2) ^f

said claim"

for the reason that the evidence at the trial dis-

closed the fact that the said deed was made ])y an

attorney in fact of the plaintiff, and without his

knowledge or consent, and thi'ou.i^li fraud and col-

lusion between the said attorney in fact and the

defendant Nellie Thompson, then Nellie Noble,

—

and in fraud of the rights of the plaintiff.

2. Plaintiff also excepts to that portion of said

Findings of Fact No. 1 commencing on the 16th

line thereof, with and including the following

words,

"and at the time of such conveyance and as a

part consideration therefor agreed with b.or

that thereafter and as long as she should own

and hold said interest, he would safeguard and

protect the same by doing the assessment work

or causing it to be done upon the said mining

claim '

'

for the following reasons:

(a) That there was no allegation in the defend-

ants' pleadings regarding such an agreement,

and the same was not admissible in evidence.

(b) that there was no consideration for such an

agreement, and no such agreement was ex-

pressed or mentioned in the alleged deed

from the plaintiff to the defendant, and oral

evidence thereof tended to vary the terms of

a written instrument, and evidence thereof

not in writing was inadmissible to contradict
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the allegation of the plaintiff that no such

agreement existed.

(c) That such alleged agreement was within the

Statute of Frauds, to wit: Subdivision 6 of

Section 1876 of the Compiled Laws of Alaska,

in that such an agreement concerning real

estate should be in writing, and that oral evi-

dence thereof was inadmissible.

(d) That the evidence of the defendant Nellie

Thompson regarding said agreement was

flatly contradicted by the defendant Jesse

Noble.

3. Plaintiff also excepts to that portion of said

Findings of Fact No. 1 commencing on [17] line 21

thereof on page 2 with the words ''that at the date

of the said conveyance" and continuing down to

and concluding with the words "in this action" on

line 5 of said Finding No. 1 on page 3 thereof, for

the reason that the same are irrelevant and imma-

terial and redundant.

4. Plaintiff also excepts to the insertion and in-

clusion of the following words, to wit: 1930 and

1931, in line 11 of said Findings of Fact No. 1 on

page 3 thereof, for the reason that the same is not

borne out or sustained by the testimony, and is

contrary thereto.

5. Plaintiff also excepts to that portion of Find-

ings of Fact No. 1 commencing on line 11 on page

3 thereof, with and including the words,

"the assessment work and improvement as re-

quired by the laws of the United States was
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done and performed upon the mining claims or

caused to be performed by the defendant Je.sse

Noble, and the mining titles of himself and

his co-defendant Xellie Thompson were therel^y

fully safeguarded and protected"

for the reason that the same is contrary to the evi-

dence and the law governing the case.

6. Plaintiff excepts to that portion of said Find-

ings of Fact No. 1, commencing on line 16 on page

3 thereof, with and including the words,

''That on October 19, 1931, the date upon

which the plaintiff Rose Rickard claims that

she relocated the said mining claim and secured

a mining title thereto, said claim was not open

to relocation by her or any other person and

her attempted relocation thereof at that time

was void, and she secured no mining title there-

to as against Nellie Thompson or anybody else."

for the reason that same is contrary to the evidence

and the law governing the case.

Plaintiff excepts to Finding of Fact No. 2, and

to the whole thereof, for the reason that the same

is contrary to the evidence, and the law governing

the case, and for the further reason that it attempts

to tind that the defendant Nellie Thompson is the

owner of an undivided one fourth interest in Claim

No. 6 above Discovery on Cleary Creek, when in

fact she never claimed to any interest whatsoever

in the Upper divided one-half of said claim.

Plaintiff also excepts to the Conclusions of Law
proposed by the defendant Nellie Thompson, where-
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in the Court concludes that the said Nellie Thomp-
son was or is the owner of an undivided one-fourth

interest in said claim No. 6 above Discovery on

Cleary Creek, for the reason that the said defend-

ant never claimed any interest whatsoever in the

upper divided one-half of said claim;

Plaintiff also excepts to the said Conclusions of

Law, and to the whole thereof, for the reason that

such conclusions are not warranted by the evidence

and are not the law of the case.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

Due service hereof admitted this June 19, 1933.

LOUIS K. PRATT,
Attorney for defendant Nellie Thompson.

[Endorsed] : Piled June 19, 1933. N. H. Castle,

Clerk by Anne F. Crites, Deputy [18]

[Title of Court and Cause.]

MATTER OF EXCEPTIONS TO PROPOSED
FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

Now at this time this cause came on regularly

for hearing on exceptions to proposed findings of

fact and conclusions of law, the plaintiff appear-

ing by and through Chas. E. Taylor, Esq., and the

defendant, Thompson, being represented by Louis

K. Pratt, Esq.;
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Argument to the Court was had by respective

counsel whereupon the Court modified the findings

in two respects, otherwise exceptions denied.

[Endorsed]: Entered in Court Journal No. 18,

Page 706. Jun. 19, 1933. [19]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

Now at this time, to-wit ; April 26, 1933, the same

being one of the days of the regular February,

1933 term of this Court, this cause came on to be

heard before the Court (The same being an Equity

case) on the complaint, separate answer and cross

complaint of the defendant Nellie Thompson and

the fourth amended reply thereto, the defendant

Jesse Noble making default as to the plaintiff's

complaint and the said cross complaint, such de-

faults being duly entered of record.

The plaintiff appeared in person and by Charles

E. Taylor her attorney, and the defendant Nellie

Thompson appeared in person and by Louis K.

Pratt her attorney. Evidence ])oth oral and docu-

mentary was introduced by the parties respectively

commencing on the said April 26, 1933, and extend-

ing throughout the 27th, 28th and 29th of April and

the 4th, 5th, 6th and 8th days of May, 1933, by

which time all of the testimony had been seen and
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heard by the Court as well as the arguments of

counsel for respective parties, and the Court took

the same under advisement and later and on May
23rd, 1933, announced its decision orally in favor of

the defendant Nellie Thompson, but gave notice that

the Court would file an opinion later, which said

opinion was filed with the Clerk of the said Court

on June 14, 1933, reciting generally the Court's

Findings of Fact and Conclusions of Law and di-

recting the attorney for the defendant Nellie

Thompson to prepare and submit to the Court for-

mal Findings of Fact and Conclusions of Law,

which having been done and exceptions thereto hav-

ing been heard, the following Findings of Fact and

Conclusions of Law are made:

FINDINGS OF FACT

I.

The Court finds from the evidence seen and heard

in this case that, on the 22nd day of August, 1902,

one A. W. Howes secured a valid mining title under

the laws of the United States to Creek placer min-

ing claim No. 6 above Discovery on Cleary Creek,

[20] Fairbanks Precinct, Fourth Judicial Division,

Territory of Alaska, being the same mining ground

in controversy herein; that thereafter and on the

3rd day of March, 1906 the defendant Jesse Noble,

by mesne conveyances from the original locator,

the said A. W. Howes, became the lawful owTier of

the undivided one-half of the lower one-half of the

said mining claim ; that on the 22nd day of October,
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1907, the said Jesse Noble sold and conveyed to his

then wife, Nellie Noble, his said interest and title

in the said mining claim, to-wit ; the undivided one-

half of the lower one-half of said claim, and at the

time of such conveyance and as a part considera-

tion therefor agreed with her that thereafter and as

long as she should own and hold the said interest,

he would safeguard and protect the same by doing

the assessment work or causing it to be done upon

the said mining claim; that at the date of the said

conveyance, to-wit, October 22, 1907, the grantee

therein was the wife of defendant Jesse Noble and

was known and called Nellie Noble, but in the year

1910 she secured a divorce from her then husband

Jesse Noble and afterwards and on November 11,

1911, was remarried to W. F. Thompson of Fair-

banks, and has since been known and called Nellie

Thompson, one of the defendants in this action;

that on the 23rd day of April, 1928, the defendant

Jesse Noble became the owner by purchase from the

Steven Albasini estate of the remaining three-

fourths ('>4) interest in and to the said mining claim

and has ever since held and is now the owner of the

said interest ; that for each of the assessment periods

ending July 1, 1928 and 1929 the assessment work

and improvement amounting in value to one hun-

dred dollars as required by the laws of the United

States was done and performed upon the said min-

ing claim or caused to be performed by the defend-

ant Jesse Noble, and during each of the assessment

periods ending July 1, 1930 and July 1, 1931, work
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of the value of more than three hundred dollars

was done or caused to be done by Jesse Noble off

claim number 6 above, Cleary Creek and on claims

mnnbers 7 and 8 above on Cleary Creek, which work

consisted of cleaning out, repairing and construct-

ing a ditch for the purpose of bringing water to a

point where it could be used for mining number 6;

that 7 and 8 at the time of doing said assessment

w^ork belonged to Jesse Noble and claims numbers

6, 7 and 8 were contiguous claims, and the mining

titles of himself and his co-defendant Nellie Thomp-

son w^ere thereby fully safeguarded and protected;

that on October 19, 1931, the date upon which the

plaintiff Rose Rickard claims that she re-located

the said mining claim and secured a mining title

thereto, said claim was not open to relocation by

her or any other person and her attempted reloca-

tion thereof at that time was void and she secured

no mining title thereto as against Nellie Thompson

or anybody else. [21]

II.

That at the date of the commencement of this

action, ever since and now, the title to the said

mining claim was and is held and owned in the fol-

lowing proportions : The defendant Jesse Noble was

and is the owner of the upper half of said claim

number 6 above on Cleary Creek, and the said Jesse

Noble and defendant Nellie Thompson each owti an

undivided half of the lower half of said claim, and

the plaintiff Rose Rickard had and has no title

thereto of any kind or description.
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III.

That in the progress of this action the defendant

Nellie Thompson employed an attorney to prepare

the necessary pleadings and represent her at the

trial of the case, whose services in her behalf are

reasonably worth the sum of $200.00.

CONCLUSIONS OF LAW
That as Conclusions of Law the Court finds that

the defendant Nellie Thompson is entitled to a de-

cree that at the time of the commencement of this

action, ever since and now, she was and is the owner

of an undivided one-half (V2) interest in the lower

half of the mining claim described in paragraph

One of the Findings of Fact as above set forth, and

that the defendant Jesse Noble was the owner of

the upper half of said claim and an undivided one-

half interest in the lower half thereof, and that the

plaintiff Rose Rickard had no title to the said

ground of any kind or nature, and that the de-

fendant Nellie Thompson is entitled to a decree

quieting her said title to her undivided one-half

(%) interest in the lower half of said mining claim

as against the plaintiff and also against her co-

defendant Jesse Noble, and that both the plaintiff

and the defendant Jesse Noble be enjoined from in

any wise interfering with her quiet and peaceable

possession and use of her said undivided one-half

interest in the lower half of said claim, and, further,

that defendant Nellie Thompson is entitled to a

money judgment against the plaintiff Rose Rickard
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for all of the costs and disbursements of the action

including an attorneys fee.

E. COKE HILL,
District Judge.

Service of the foregoing Findings of Pact and

Conclusions of Law acknowledged this 19th day of

June, 1933. Chas. E. Taylor, Attorney for Plaintiff.

(Endorsed) : Filed June 20, 1933. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy.

Entered in the Court Journal No. 18, Page 707.

June 20, 1933. [22]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL

Comes now the above named plaintiff Rose

Rickert, by her attorney, Charles T. Taylor, and

moves the Court for an order setting aside the Find-

ings of Fact and Conclusions of Law, heretofore

made and filed in this action on the 20 day of June,

1933, and granting to the plaintiff a new trial of

the said action, for the reasons and upon the fol-

lowing grounds, to-wit:

1. Because the evidence given at the trial of

said cause was insufficient to justify the findings of

fact and conclusions of law as made and entered

herein; in that

—

(a) the evidence shows that in 1904 the then

owners of said creek claim No. 6, by deed of

conveyance, divided the said claim, and deeded
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to their grantee the lower divided one-half of

said claim, and that said divided half was

always thereafter and is now considered a

separate and distinct claim from the upper half,

and that the owners of each divided half were

not and are not co-owners within the meaning*

of the law, and that the defendants Nellie

Thompson and Jesse Noble were never and are

not now co-owners of creek claim No. 6 above

on Cleary Creek.

(b) The Court finds as a matter of fact,

that the defendant Nellie Thompson became the

owner of an undivided one-half interest in the

lower half of said creek claim No. 6 above Dis.

on Cleary Creek, by deed from the defendant

Noble, but the evidence discloses that such deed

was made without the knowledge or consent of

the said Noble, and against his washes, and in

fraud of his rights, and that he took immediate

steps to cancel the same by action of this Court,

and was under the impression that such trans-

fer was cancelled, all of which was known to the

defendant Thompson; that ever since the [23]

said suit to cancel said conveyance, the said de-

fendant Thompson, never in any way assumed

to own or control the said interest in claim No.

6 aforesaid until after the intervening of the

rights of plaintiff in said ground.

(c) The Court found as a matter of fact

that the annual assessment work for said claim

No. 6 above Dis. on Cleary Creek and for ])oth
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halves thereof, for the years 1930 and 1931, was

done by work done on claims Nos. 7 and 8 on

said Creek, and consisted in work on a ditch,

and which the Court found was for the benefit

of claim No. 6, when in fact the said Avork was

done by and for the benefit of the Chatham

Creek Dredge Company, and was intended to

and did convey the water from Cleary Creek

over to Chatham Creek, and did not in fact

benefit Claim No. 6 above Discovery on Cleary

Creek, or any part of said claim, and that con-

sequently no work was in fact done upon or for

the benefit of said claim during the years 1930

and 1931, and said claim No. 6 became and was

open for relocation.

(d) The Court finds that the work or an-

nual labor for the years 1930 and 1931, was

performed for the benefit of No. 6 claim, hj

grouping the same with claims Nos. 7 and 8,

but the evidence shows that the defendant Nel-

lie Thompson was not a party to such grouping,

and knew nothing about it, and that if she

owned the lower portion of No. 6 claim, then

that portion was a divided interest and she was

not a co-owner in the rest of such property, and

that in consequence thereof, the said claim No.

6 was not lawfully grouped with claims Nos.

7 and 8, and that work on said latter claims did

not benefit her interests in said claim No. 6.

(e) The evidence shows that there was
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vacant ground between claims No. 6 and 7

above Dis. on Cleary Creek on the right limit

thereof, and that in consequence thereof the

said claims were not contiguous, and not sub-

ject to grouping, and not lawfully grouped, and

that work on claims 7 and 8 could not lawfully

inure to the benefit of claim No. 6.

(f) That the evidence shows that there was

vacant ground between claims Nos. 6 and 7

above Discovery on Cleary Creek at the time of

the staking of the ground by the plaintiff; that

said vacant ground was included in the ground

staked by the plaintiff, and that she is entitled

thereto.

(g) The evidence shows that no work what-

soever was done upon either [24] the upper or

lower half of claim No. 6 aforesaid during the

years 1930 and 1931; that the plaintiff staked

claim No. 6 on October 19, 1931, and included

virgin ground to the extent of 150 feet on the

right limit of the creek within her stakes; and

that she is entitled to the ground staked by her

as against both defendants. That the evidence

shows that the rights and interests of both the

defendants were forfeited by reason of no as-

sessment work being done on said claim No. 6

for the years 1930 and 1931, nor before the

staking of said ground by plaintiff.

(h) The Court finds that the defendant

Noble deeded to defendant Thompson all of his
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interests in claim No. 6 aforesaid,—the same

being an undivided interest in the lower di-

vided one-half of said claim, and that he also

agreed to thereafter do the assessment work so

long as she should own the same, which said

agreement was vigorously denied by the de-

fendant Noble; That said agreement was not

mentioned in the answer of the defendant

Thompson, nor in the alleged deed of convey-

ance introduced by the said defendant, and that

oral evidence thereof was inadmissible under

the statute of frauds of Alaska.

2. That on account of the foregoing, the said

Findings of Fact and Conclusions of law are against

the law of the case, to all of which the said plaintiff

excepted during the progress of the trial, and ex-

ception was allowed by the Court.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

Due service hereof admitted this June 33, 1933.

LOUIS K. PRATT,
Attorney for Defendant Nellie Thompson.

(Endorsed) : Filed Jun 22, 1933. H. N. Castle,

Clerk. By Anne F. Crites, Deputy. [25]
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[Title of Court and Cause.]

ORDER OVERRULING MOTION FOR NEW
TRIAL.

Now at this time this cause came on regularly for

hearing on motion for new trial, the plaintiff ap-

pearing by and through Chas. E. Taylor, Esq., and

defendant Thompson being represented by Louis

K. Pratt, Esq.

Motion was presented without argument, where-

upon the Court being fully and duly advised in

the premises,

IT IS ORDERED that the motion for new
trial be, and is hereby overruled.

Entered in Court Journal No. 18, page 711 Jun.

2:3, 1933. [26]

No. 3521

In the District Court for the Territory of Alaska,

Fourth Division.

ROSE RICKARD,
Plaintiff,

vs.

NELLIE THOMPSON and JESSE NOBLE,
Defendants.

DECREE AND JUDGMENT.

Now at this time, to wit: April 26th, 1933, the

same being one of the days of the regular February,

1933, Term of this Court, this cause came on to be
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heard before the Court (the same being an equity

case) on the complaint, separate answer and cross

complaint of the defendant Nellie Thompson and

the fourth amended Reply thereto, the defendant

Jesse Noble making default as to the plainti:ff's

complaint and tlie said answer and cross complaint.

The plaintiff appeared in person and by CUiarles

E. Taylor, her attorney, and the defendant Nellie

Thompson appeared in person and by Louis K.

Pratt, her attorney. Oral and documentary evi-

dence was introduced by the parties respectively

commencing on the said April 26, 1933, and ex-

tending throughout the 27th, 28th and 29th of

April and the 4th, 5tli, 6th and 8th days of May,

1933, by which last date all of the testimony had

been seen and heard by the Court and the argu-

ments of counsel made for the parties respectively,

and the Court took the same under advisement

and later and on Ma}^ 23, 1933, announced its de-

cision orally in favor of the defendant Nellie

Thompson and later and on June 14, 1933, filed

with the Clerk of the said Court an opinion reviewing

the case both as to evidence and law and directing

the attorney for the defendant Nellie Thompson to

prepare and submit to the Court formal Findings

of Fact and (Conclusions of Law, which having

been done, the said Findings of Fact and Conclu-

sions of Law were signed by the Court and filed

[27] and recorded by the Clerk thereof and in

accordance therewith it is now here:
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Considered, Ordered, Adjudged and Decreed by

tlie Court that from a date long prior to the com-

mencement of this action, since and now the de-

fendant Nellie Thompson was, has been and now

is the owner in fee against all persons other than

the United States of America in and to the undi-

vided one-half of the lower one-half of Creek Claim

No. 6 Above Discovery on Cleary Creek in the

Fairbanks Precinct, Fourth Judicial Division, Ter-

ritory of Alaska, being the same ground in con-

troversy herein and that during the same period

the defendant Jesse Noble was, has been and now

is the owner of the upper one-half and the undi-

vided one-half of the lower one-half of the said

claim and the plaintiff Rose Rickard had and has

no right or title thereto of any kind or nature;

that the said interest of the defendant Nellie

Thompson be and the same is hereby quieted as

against the plaintiff Rose Rickard and the defend-

ant Jesse Noble, both of whom are hereby enjoined

from in any manner interfering with the quiet and

peaceable possession and use of the said interest

by the defendant Nellie Thompson; that the plain-

tiff take nothing by her complaint herein.

It is further Considered, Ordered, and Adjudged

by the Court that the defendant Nellie Thompson
do have and recover of and from the plaintiff Rose

Rickard all costs and disbursements paid and in-

curred by her in the progress of this action includ-

ing the attorney's fee mentioned in Findings of

Fact No. 3, such costs and disbursements to be



Nellie Thompson 39

taxed by the Clerk of this Court and after being

so taxed amount to the sum of $370.50, for the col-

lection of which let execution issue on request of

the defendant Nellie Thompson or her attorney of

record.

Dated at Fairbanks, Alaska, this 23d day of

June, 1933.

E. COKE HILL
District Judge.

Service of the foregoing Decree and Judgment

acknowledged this 23rd day of June, 1933.

CHAS. E. TAYLOR
Attorney for plaintiff.

Entered in Court Journal No. 18, Page 711.

[Endorsed]: Filed Jun. 23, 1933. N. H. Castle,

Clerk. [28]

[Title of Court and Cause.]

MOTION FOR DEFAULT AGAINST
JESSE NOBLE.

Conies now the above named plaintiff, by her at-

torney, Charles E. Taylor, and moves the Court

for an Order of default against the defendant Jesse

Noble.

This motion is based upon the affidavit of Charles

E. Taylor, filed herein, and upon the records and

files of this action.

CHAS. E. TAYLOR
Attorney for plaintiff.

[Endorsed] : Filed Apr. 20, 1933. N. H. Castle,

Clerk. [29]
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[Title of Court and Cause.]

AFFIDAVIT FOR DEFAULT AGAINST
JESSE NOBLE.

United States of America,

Territory of Alaska,

Fourth Judicial Division.—ss.

Charles E. Taylor, being' first duly sworn on

oath, deposes and says: I am the attorney for the

plaintiff in the above entitled action, and make

this affidavit for and in her behalf for the purpose

of obtaining an order of default against the above

named defendant, Jesse Noble.

That I have examined the files and records of this

action, and particularly the return of the United

States Marshal upon the original Summons on file

herein. That as appears from the said return, the

said United States Marshal served the Summons

in this action upon Jesse Noble the above named

defendant, on the 23rd day of May, 1932, at Fair-

banks, Alaska, by then and there delivering to and

leaving with the said Jesse Noble, in person, a copy

of the said Summons, together with a copy of the

complaint in this action, duly certified to be such

by the plaintiff's attorney. That the return of the

said U. S. Marshal is hereby referred to and made

a part hereof.
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That more than thirty days have elapsed since

the date of such service of process, and that the

said defendant Jesse Noble has not answered to

said complaint or otherwise appeared in this ac-

tion, and that the time allowed by law for such

pleading or appearance has fully expired.

CHAS. E. TAYLOR

Subscribed and sworn to before me this 20th day

of April, A. D. 1933.

[Seal] GEO. W. ALBRECHT
Notary Public in and for Alaska,

My Comm. expires Aug. 15, 1935.

[Endorsed]: Filed Apr. 20, 1933. N. H. Castle,

Clerk. [30]

[Title of Court and Cause.]

ORDER OF DEFAULT AGAINST
JESSE NOBLE.

This cause coming on to be heard regularly be-

fore the above Court on the 20th day of April,

A. D. 1933, upon the motion of the plaintiff by

her attorney, Charles E. Taylor, for an order of

default against the defendant Jesse Noble, and it

appearing to the Court that the said Jesse Noble

was personally served with Summons and com-

plaint in this action on the 23rd day of May, 1932,

at Fairbanks, Alaska, by the United States Mar-

shal for the Fourth Division of Alaska, who then

and there delivered to the said defendant Jesse
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Noble, in person, a copy of the Summons together

with a copy of the complaint in this action duly

certified to be such by the plaintiff's attorney.

That more than thirty days have elapsed since

the date of such service, and that the said defend-

ant has not answered to the plaintiff's complaint,

nor in any manner appeared in said action, and

that the time allowed by law for such pleading has

fully expired.

WHEREFORE IT IS ORDERED that the de-

fault of the said defendant Jesse Noble be, and

the same is hereby entered in this action.

Dated at Fairbanks, Alaska, April 20, 1933.

E. COKE HILL
District Judge.

[Endorsed] : Filed Apr. 20, 1933. N. H. Castle,

Clerk.

Entered in Court Journal No. 18, page 670. [31]

[Title of Court and Cause.]

MOTION FOR THE ENTRY OF THE
DEFAULT OF THE DEFENDANT

JESSE NOBLE.

The defendant Nellie Thompson moves the Court

for an order entering of record the default of the

defendant Jesse Noble in respect to her separate

answer and cross-complaint, filed in this Court June

1, 1932, and in support of such motion she shows

to the Court:
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That on said 1st day of June, 1932, she filed in

this Court her separate answer and cross-complaint

wherein she made allegations against her co-de-

fendant, Jesse Noble, and asked affirmative relief

thereon; that afterwards and about August 5, 1932,

a summons in due form of law was personally

served upon the defendant Jesse Noble requiring

him to respond to said separate answer and cross-

complaint of his co-defendant, but the defendant,

Jesse Noble, has failed and neglected to respond to

the said answer and cross-complaint in any mannei'

whatsoever but has made and is in default with

reference thereto.

LOUIS K. PRATT
Attorney for the defendant,

Nellie Thompson.

[Endorsed] : Filed Apr. 26, 1933. N. H. Castle,

Clerk. [32]

[Title of Court and Cause.]

ORDER ENTERING THE DEFAULT OF THE
DEFENDANT, JE8SE NOBLE, AS TO
THE ANSWER AND CROSS-COMPLAINT
OF HIS CO-DEFENDANT, NELLIE
THOMPSON.

Now at this time, to wit : April 26, 1933, the same
being one of the days of the regular February,

1933, term of this Court, this cause came on to 1)e

heard on the motion of the defendant, Nellie Thomp-
son, for formal entry of the default of her co-de-
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fendant, Jesse Noble, with reference to her separate

answer and cross-complaint as on file.

From the records and files in the case it appears

that on August 5, 1932, the defendant, Jesse Noble,

was personally served with a summons in due form

of law requiring him to respond to the allegations

contained in the said answer and cross-complaint

but that he has neglected and failed to appear and

answer or otherwise contend against the said sepa-

rate answer and cross-complaint but, on the con-

trary, has made default.

IT IS THEREFORE ORDERED that the for-

mal default of the defendant, Jesse Noble, in re-

spect to the said separate answer and cross-com-

plaint be and is hereby entered on record.

E. COKE HILL
District Judge.

[Endorsed]: Filed Apr. 26, 1933, N. H. Castle,

Clerk.

Entered in Court Journal No. 18, page 676. [33]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now, on this 18th day of August A. D. 1933,

comes the above named plaintiff Rose Richard, by

her attorney, Charles E. Taylor, and says that the

judgment of this Court, entered in the above en-

titled action on the 23rd day of June 1933, is er-
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loiieous and against the just rights of the said

plaintiff, for the following reasons, to wit:

—

1. The Coiiii; erred in striking from the amend-

ed reply of the plaintiff, that portion thereof desig-

nated as " a further and separate reply" contained

on pages 1 and 2 of said amended reply, for the

reason that the matter so stricken constituted a good

defense to the separate "answer and new matter"

of the defendant Nellie Thompson.

2. The Court erred in striking from the said

amended reply of the plaintiff, that portion thereof

designated as ''a further and second affirmative

reply" contained on the lower half of Page 2 of

said amended reply, for the reason that the same

constituted a good and valid defense to the said

separate answer and new matter of the defendant,

Nellie Thompson.

3. The Court erred in sustaining the demurrer

of the defendant Nellie Thompson to the further

and separate reply contained in plaintiff's Second

amended reply, for the reason that the same con-

stituted and was a good and valid defense to the

separate answer and new matter of the defendant,

Nellie Thompson. [34]

4. The Court erred in striking from plaintiff's

Third Amended reply, that portion thereof desig-

nated as ''a second further and affirmative reply,

commencing at line 9 of page 2 thereof, and con-

tinuing to the bottom of said page, for the reason

that the same constituted a good and valid defense
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to the separate answer and new matter of the de-

fendant, Nellie Thompson.

5. The (^ourt erred in striking that portion of

plaintiff's Third amended reply, designated as "a

further reply" found on page 3 thereof, for the

reason that the said matter constituted a good and

valid defense to the separate answer and new mat-

ter of the defendant Nellie Thompson.

6. The Court erred in finding as a matter of

Fact, that portion of Finding of Fact No. 1, com-

mencing on line 14 thereof and including the fol-

lowing language,

''and at the time of such conveyance, and as

a part consideration thereof, agreed with her

that thereafter, and as long as she should own

and hold said interest, he would safeguard and

protect the same by doing the assessment work

or causing it to be done upon the said mining

claim No. 6"

for the following reasons, to wit:

—

(a) That such an agreement,—if any—was

not set forth in the defendant's pleadings: that

no evidence whatsoever was offered to show

that such agreement was in writing, or of rec-

ord; Nor was such an agreement contained in

any deed of conveyance or in any Exhibit or

other WTL^iting produced at the trial, and that

evidence of such an oral agreement was inad-

missible as tending to change or modify the

terms of a written instrument, to wit : the deed
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of conveyance from defendant Noble to the de-

fendant Thompson.

(b) That such an agreement,—if any—did

not tend in any way to prove that any assess-

ment work whatsoever was done or improve-

ment made on or for the benefit of the lower

divided half of Creek claim No. 6 on Cleary

Creek, and was therefore incompetent and im-

material.

7. The Court erred in finding as a matter of

fact, that portion of Finding of Fact No. 1, found

on page 3 thereof, commencing on line 5, with and

including the words,

"the defendant Jesse Noble * * * has ever

since held and is now the owner of said in-

terests,"

for the following reasons, to wit:

—

(a) That the defendant Jesse Noble is not

entitled to any relief in this action, affirmative

or otherwise, the default of the said defendant

Noble having been duly entered therein. [35]

(b) That the defendant Thompson and Noble

were not co-owners of Creek claim No. 6 above

Disc, on Cleary Creek, but onh^ of the Lower

divided half thereof. The defendant Thompson

had no interest in the Upper half. The said

claim No. 6 had theretofore been divided by

mesne conveyance, the upper half from the

lower half, which had the effect of making the

two halves separate and distinct claims, each re-



48 Rose Rickard vs.

quiring annual assessment work to the amount

of $100.00; That as between the defendant

Thompson and this plaintiff, the said Finding-

of Fact is immaterial.

(c) It is generally admitted that no work

w^hatsoever was done and no improvements

made by the defendant Noble or by the defend-

ant Thompson, or by anybody in their behalf,

during the years ending July ], 1930 and July

1, 1931, but that the work depended upon as

assessment work for said years on said claim

No. 6 above Discovery, was the work done at

the instance of the defendant Noble during said

years on claims Nos. 7 and 8 above Discovery,

all of which appears in said Findings of Fact.

(d) Nowhere in the pleadings, or in the evi-

dence, or in said Findings of fact does it appear

that the said Nellie Thompson ever did or

caused to be done any work whatsoever on said

claim No. 6, or any part thereof, prior to the

location of said ground by the plaintiff; Nor

does it anywhere appear that the said Nellie

Thompson was a party to, or was even aware

of the attempted grouping of her interest in

said lower half of said claim No. 6 by the de-

fendant Noble, with claims Nos. 7 and 8 afore-

said ; consequently, there was no legal or lawful

grouping of said claims; That the said work

done at the instance of the defendant Noble on

7 and 8 during the years 1930 and 1931, did not

inure to the benefit of creek claim No. 6 above
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Discovery, nor to the interests of the said de-

fendant Thompson therein, and that said claim

No. 6, and the whole thereof thereupon reverted

to the United States, and was subject to reloca-

tion by the plaintiff on October 19, 1931.

8. The Court erred in finding as a fact, that por-

tion of Finding- of Fact No. 1 commencing on line

22 on page 3 thereof, with and including the fol-

lowing :

"and the mining titles of himself and his co-

defendant Nellie Thompson were thereby fully

safeguarded and protected."

For the following reasons, to wit:

(a) That the defendant Noble and the de-

fendant were not co-owners of the whole of

said creek claim No. 6.

(b) That the defendant Thompson had no

interest whatsoever in the Upper half of said

claim, nor in claims Nos. 7 and 8 claims, or

either of them ; That the said defendant Thomp-

son was not a party to the attempted grouping

of said claims by the defendant Noble, and that

such attempted grouping was void and of no

effect, and that the work done by Noble on said

claims Nos. 7 & 8 in 1930 and 1931, did not

inure to the benefit of claim No. 6, nor any

part thereof, and that said claim thereupon be-

came open for relocation.

(c) That owing to there being no assess-

ment work done on said claim No. 6 above Dis-
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covery during the year 1930 nor up to noon of

July 1, 1931, the said claim became open and

subject to relocation. [36]

9. The Court erred in finding as a fact, that

portion of Finding of Fact No. 1 commencing at

line 24 on page 3 thereof, with and including the

following

:

"That on October 19, 1931, the date upon

which the plaintiff. Rose Rickard claims that

she relocated the said mining claim and secured

a mining title thereto, said claim was not open

to relocation by her or any other person, and

her attempted relocation thereof at that time

was void, and she secured no mining title there-

to as against Nellie Thompson or anybody else."

for the following reasons, to wit

:

(a) That no work was done or improve-

ments made whatsoever on said claim No. 6

either by the defendant Noble or by the defend-

ant Thompson, or by anybody in their behalf,

during the year 1930 or up to noon of July 1,

1931, and that in consequence thereof the said

claim became open and subject to relocation on

July 1, 1931 ; That the relocation of said claim

by the plaintiff on October 19, 1931 was in or-

der and regularly made.

(b) That the work done at the instance of

the defendant Noble on claims Nos. 7 and 8

above Discovery on Cleary Creek, during the

years 1930 and 1931 was of no benefit to said
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claim No. 6, and did not inure to the benefit

of said claim for the reason that there had been

no legal grouping of said claims for such work.

(c) That the defendant Thompson was not

a party to any grouping of said claims, and

that the work done on claims Nos. 7 and 8 did

not inure to her benefit or to the benefit of her

divided interest in said claim.

(d) That said claim No. 6 was consequently

open to relocation on July 1, 1931 and there-

after until staked and relocated by the plaintiff.

10. The Court erred in finding as a fact, that

portion of Finding of Fact No. 2, commencing with

line 1 thereof, and continuing and including the

following

:

"That at the time of the commencement of

this action, ever since, and now, the title to

the said mining claim was and is held and

owned in the following proportions ; the defend-

ant Jesse Noble was and is the owner of the

Upper half of said claim number 6 above on

Cleary Creek, and the said Jesse Noble and de-

fendant Nellie Thompson each own an undi-

vided half of the lower half of said claim."

For the same reasons as stated in subdivisions "a",

"b", ''c" and ''d" in assignment of Error No. 9.

11. The Court erred in finding as a fact the con-

cluding sentence in said Finding of Fact No. 2,

to wit:

''And the plaintiff Rose Rickard had and has

no title thereto of any kind or description."
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For the same reasons as stated in ''a", "b", "c",

and "d" in assignment of error No. 9, and for the

further reason,— [37]

(f ) That the said ground being open to relo-

cation on and after July 1, 1931, the plaintiff

staked and relocated the same on October 19,

3931, as alleged in her pleadings, and not de-

nied at any stage of the proceedings. That by

reason of such staking the plaintiff is entitled

to the same.

12. The Cou.rt erred in concluding as matters of

law, all and singular the matters and thino-s set

forth in its conclusions of law, and the whole

thereof, for the following reasons, to wit:

fa) that no work whatsoever was done or

performed, nor improvements made on creek

claim No. 6 above Discovery on Cleary Creek,

by either of the defendants to this action, for

or during the years ending July 1, 1930 and

July 1st, 1931.

(b) That no work whatsoever was done by

the defendant Nellie Thompson on her divided

interest in said claim No. 6 above Discovery,

Cleary Creek, at any time prior to the relo-

cating of said claim by the plaintiff on October

19, 1931.

(c) That the work done on claims Nos. 7

and 8 ab. Discovery on Cleary Creek, at the

instance of the defendant Jesse Noble during



Nellie Thompson 53

the years 1930 and 1931 was not done for the

benefit of the said defendant Nellie Thompson,

nor for the benefit of her divided interest in

said claim No. 6, and did not inure to the bene-

fit thereof.

(d) That the said Nellie Thompson was not

a party to any grouping of claims Nos. 6, 7 and

8 on Cleary Creek, and her divided interest was

not included therein. That in consequence there-

of the said grouping was not legal, and that

claim No. 6 was not benefited thereby, and

became open for relocation.

(e) That the title of the defendant Noble

and the defendant Thompson in said claim No.

6 above Discovery, Cleary Creek, was extin-

guished by the relocation of said ground by the

plaintiff on October 19, 1931.

13. The Court erred in giving and entering judg-

ment against the plaintiff in this action, and in

favor of the defendant Thompson, for the following

reasons, to wit:

(a) That no work whatsoever was done or

improvements made on claim No. 6 above Dis-

covery, Cleary Creek, by Jesse Noble, during

the year 1930, nor up to July 1, 1931 at noon,

nor by any one in his behalf.

(b) That no work whatsoever was done, nor

improvements made on the ground included in

the divided interest in said claim, owned by the

defendant Nellie Thompson, nor upon any other

part of said claim No. 6 during the year 1930,
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or during that portion of the year 1931 ending

at noon of July 1st of said year.

(c) The defendant Nellie Thompson claims

to be the owner of an undivided half interest

in the Lower DIVIDED half of claim No. 6;

That b}^ virtue of having been divided and

separated from the Upper half of said claim,

the said LOWER DIVIDED HALF became a

separate and distinct claim in itself, subject to

annual assessment work in the sum of $100.00.

[38]

(d) That the defendant Nellie Thompson

did not group her divided interest in said claim

No. 6 with any other ground or claims,

—

especially with claims Nos. 7 and 8 Ab. Dis-

covery, Cleary Creek,—for the purpose of as-

sessment work or mining said claim, and was

not a party to any such grouping, and that the

attempted grouping of claims 6, 7 and 8 by

the Defendant Noble was void and of no effect

so far as the said divided interest of the de-

fendant Thompson was concerned.

(e) That because of such illegal and void

attempts of grouping aforesaid, the work done

at the instance of the defendant Noble on claims

Nos. 7 and 8 above Discovery, Cleary Creek,

during the years 1930 and 1931, did not inure

to the benefit of the said claim No. 6 above

Discovery, nor to the interest of the defendant

Thompson in the divided half thereof, and that

the said claim, including the upper and lower
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divided halves thereof was open and subject

to relocation on October 19th, 1931.

(f) That the relocation of the said claim

No. 6 by the plaintiff on October 19, 1931, was

legal and lawful and that by reason thereof the

title to said claim No. 6 above Discovery, Cleary

Creek, became vested in the plaintiff, and that

the rights and interests of the said defendant

Noble and the defendant Thompson in said

ground w^ere thereby extinguished.

14. The Court erred in over-ruling the plaintiff's

motion for a new trial for the reason that the judg-

ment so rendered was erroneous in law as well as

in fact.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

Due service of the foregoing assignment of errors

admitted by receipt of a copy thereof this 18th day

of August, A. D. 1933.

LOUIS K. PRATT,
Attorney for defendant Nellie Thompson.

[Endorsed] : Filed Aug. 18, 1933. N. H. Castle,

Clerk. [39]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above named plaintiff. Rose Rickard, con-

sidering herself aggrieved by the judgment of this
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Court, made and entered in the above entitled action

on the 23rd day of June A. D. 1933, do hereby ap-

peal from the said judgment to the United States

Circuit Court of Appeals for the Ninth Circuit,

for the reasons specified and set forth in the Assign-

ment of Errors which is filed herewith, and the

said plaintiff prays that this appeal may be allowed

and that a Citation may be issued accordingly to

the defendant Nellie Thompson, and that a tran-

script of the record and papers upon which the said

judgment was made, duly authenticated by the Clerk

of this Court, may be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, at San

Francisco, California.

Plaintiff further prays that this Court fix the

amount of a Cost Bond to be approved by this Court,

and filed herein by the plaintiff upon said Appeal.

Dated, Fairbanks, Alaska, August 18, 1933.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

Due service of the foregoing petition for appeal

and a copy thereof is hereby acknowledged, this

18th day of August, 1933.

LOUIS K. PRATT,
Attorney for defendant Nellie Thompson.

(Endorsed) : Filed Aug. 18, 1933. N. H. Castle,

Clerk. [40]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Now, on this 18th day of August, 1933, this cause

came on regularly to be heard before the above



Nellie Tliompson 57

Court, upon the petition of the above named plain-

tiff for an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, from the

judgment of this Court made and entered in this

action on the 23rd day of June 1933, and the Court

being fully advised in the premises, It is ORDERED
that the said plaintiff's appeal to the United States

Circuit Court of Appeals for the Ninth Circuit, at

San Francisco, California, be, and the same is

hereby allowed.

It is further ORDERED that the amount of the

Cost Bond herein be, and the same is hereby fixed

in the sum of $250.00.

Dated, Fairbanks, Alaska, August 18, 1933.

E. COKE HILL,

District Judge.

Due service and copy hereof admitted this 18th

day of August, 1933.

LOUIS K. PRATT,
Attorney for defendant Nellie Thompson.

Entered in Court Journal No. 18, Page 761.

(Endorsed) : Filed Aug. 18, 1933. N. H. Castle,

Clerk. [41]
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[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America, to

the above named, defendant Nellie Thompson,

Appellee, and to Louis K. Pratt Esq., her at-

torney, GREETING:
You are hereby cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be liolden in the City of Sail

Francisco, State of California, within thirty (30)

days from the date of this Citation, pursuant to an

order allowing an appeal, made and entered in the

a])ove entitled action, in which Rose Rickard is

plaintiff and appellant and Nellie Thompson is de-

fendant and appellee, to show cause, if any there be,

why the judgment made and entered in the above

entitled action on the twenty-third day of June A.

D. 1933, as mentioned in said order allowing appeal,

should not be set aside and reversed, and why speedy

justice should not be done to said appellant above

named in that behalf.

WITNESS THE HONORABLE CHARLES
EVANS HUGHES, Chief Justice of the Supreme

Court of the United States of America on this 22d

day of August A. D. One thousand nine hundred

thirty tln'ee, and of our Independence One hundred

fifty eight.

E. COKE HILL.

District Judge.
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Due service of the foregoing citation admitted

this 22d day of August, 1933.

LOUIS K. PRATT,
Attorney for defendant Nellie Thompson.

Entered in Court Journal No. 18, Page 763.

(Endorsed) : Filed Aug. 18, 1933. N. H. Castle,

Clerk. [42]

[Title of Court and Cause.]

COST BOND AND ORDER.

KNOW ALL MEN BY THESE PRESENTS:
That we, Rose Rickard as principal and Carl J.

Erikson and Victor Graham, as sureties, are held

and firmly bound unto the above named defendant,

Nellie Thompson, in the sum of Two hundred fifty

dollars, ($250.00) lawful money of the United

States of America, to be paid to the said Nellie

Thompson, her heirs, executors, administrators and

assigns, for the payment of which sum, well and

truly to be made, we bind ourselves, our heirs, exe-

cutors and administrators, jointly and severally,

firmly by these presents.

SEALED WITH OUR SEALS AND dated this

8th day of September, 1933.

The condition of the above obligation is such, that

whereas the above bounden Rose Rickard has filed

her petition for appeal, and is about to appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit, from that certain judgment made
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and entered by the above entitled Court in the above

entitled action on the 23rd day of June 1933.

Now, therefore, if the above named Rose Rickard

shall prosecute the said appeal to effect, and answer

all costs if she shall fail to make good her plea, then

this obligation shall be void, otherwise to remain in

full force and effect.

(Seal) ROSE RICKARD,
(Seal) CARL J. ERIKSON,
(Seal) VICTOR GRAHAM. [43]

United States of America,

Territory of Alaska,

Fourth Division—ss.

Carl J. Erikson and Victor Graham, being first

duly sworn on oath, each for himself, deposes and

says: I am one of the sureties named in the fore-

going bond; That I am a resident of the Fourth

Judicial Division of Alaska; That I am not an at-

torney at law. Marshal, Clerk, or other officer of any

Court; That I am worth the sum of Two hundred

fifty dollars ($250.00) over and above all just debts

and liabilities, and exclusive of property exempt

from execution.

CARL J. ERIKSON,
VICTOR GRAHAM.

Subscribed and sworn to before me this 8th day

of September 1933.

CHAS. E. TAYLOR,
(Notary Seal) Notary Public in and for Alaska.

My Commission expires July 6, 1934.
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ORDER APPROVING BOND.
The above and foregoing cost bond is hereby ap-

proved on this 8th day of September 1933, and may

be substituted for the bond and Order heretofore

filed herein.

E. COKE HILL,

District Judge.

Due service of copy of above Bond and Order

admitted this 8th day of September 1933.

LOUIS K. PRATT,
Attorney for defendant Nellie Thompson.

(Endorsed): Filed September 8, 1933. N. H.

Castle, Clerk. [44]

[Title of Court and Cause.]

STIPULATION RE PRINTING OF RECORD.

It is hereby stipulated by and between the above

named parties plaintiff and defendant, through

their respective attorneys, that in printing the

papers and records to be used on the hearing on

appeal in the above entitled cause, for the consid-

eration of the United States Circuit Court of Ap-

peals for the Ninth Circuit, the title of the Court

and cause in full on all papers shall he omitted,

except on the first page of said record, and that

tliere shall be inserted in place of said title in all

papers used as a part of said record, the words

''Title of Court and Cause"; also that all indorse-

ments on all papers used as a part of said record
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shall be omitted, except the Clerk's filing marks and

the admission of service.

Dated, Fairbanks, Alaska, August 25th, 1933.

CIIAS. E. TAYLOR,
Attorney for Plaintiff.

LOUIS K. PRATT,
Attorney for defendant Nellie Thompson.

(Endorsed) : Filed Aug. 28, 1933. N. H. Castle,

Clerk. [45]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING OCTOBER 10, 1933, WITHIN
WHICH TO FILE AND DOCKET CAUSE
ON APPEAL.

This matter coming on for hearing upon the mo-

tion of the above named plaintiff, appellant, for an

order extending the time within which to file and

docket the record herein on appeal with the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, at San Francisco, California,

and it appearing to the satisfaction of the Court,

that the time allowed by law and the order of this

Court allowing said appeal is insufficient for the

purpose, and that the plaintiff appellant desires an

extension of time until and including October 10th,

3933, within which to file and docket said cause, and

all and singular the matters being fully considered

by the Court,

It is ORDERED that the plaintiff appellant be

and is hereby given and granted until and includ-
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ing October 10, 1933, within which to file and docket

the record on appeal with the Clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit at San Francisco, California.

Dated, Fairbanks, Alaska, August 25, 1933.

E. COKE HILL,

District Judge.

Due service hereof admitted this 25th day of

August, 1933.

LOUIS K. PRATT,
Attorney for defendant Nellie Thompson.

Entered in Court Journal No. 18, Page 765.

(Endorsed) : Filed Aug. 25, 1933. N. H. Castle,

Clerk. [46]

[Title of Court and Cause.]

DESIGNATION OF PLACE FOR
HEARING APPEAL.

To the Honorable E. Coke Hill, Judge of the above

entitled Court, and to Nellie Thompson, the

above named defendant and Louis K. Pratt

Esq., her attorney.

Comes now the above named plaintiff and appel-

lant in the above entitled cause, and pursuant to the

Act of Congress, giving the designation of the place

of hearing on appeals to the appellant, does hereby

designate the City and County of San Francisco,



64 Rose liickard vs.

State of California, as the place for hearing of the

said appeal in the above entitled action.

Dated, Fairbanks, Alaska, August 25th, 1933.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

Due service of copy hereof admitted this 25th day

of August, 1933.

LOUIS K. PRATT,
Attorney for defendant Nellie Thompson.

(Endorsed) : Filed Aug. 28, 1933. N. H. Castle,

Clerk. [47]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To N. H. Castle, Esq., Clerk of the above entitled

Court

:

You will please prepare a transcript of the record

in tlie above entitled cause, to be filed in the office

of the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, upon appeal heretofore perfected to said

Court, and will include in said transcript, the fol-

lowing documents, papers and records, to-wit:

1

.

Complaint

;

2. Separate Answer of the defendant Nellie

Thompson

;

3. Reply;

4. Amended Reply;
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5. Order striking the "Further and separate

Reply" from amended reply;

6. Order striking the "further and second affir-

mative reply" from amended reply;

7. Order sustaining demurrer to the "Further

and separate rejjly" in 2nd Amend. Reply.

8. Order striking the "Second affirmative re-

ply" and the "Further Reply" from plaintiffs

Third amended reply.

9. The defendant Thompson's proposed Find-

ings of Fact and Conclusions of Law;

10. Plaintiff's Exceptions to said Proposed

Findings.

11. Findings of Fact and Conclusions of Law;

12. Motion for New Trial;

13. Order Overruling Motion for new trial;

14. Judgment; and decree;

141/2- Plaintiff's motion and Court's Order of

default against Jesse Noble and similar matters and

entries in behalf of Nellie Thompson, deft. [48]

15. Assignment of Errors;

16. Petition for Order allowing appeal;

17. Order allowing appeal and fixing amount of

Cost Bond.

"18, Citation on Appeal.

19. Cost Bond.

20. Stipulation as to printing of Record.

21. Order extending time to docket cause on

appeal.

22. Designation of place of hearing appeal.
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23. Praecipe for Transcript.

24. Opinion of Court.

The above transcript to be prepared as required

by law and the rules of this Court and of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California, on or before the

tenth day of October, 1933, pursuant to the order of

this Court.

CHAS. E. TAYLOR,
Attorney for plaintiff. Appellant.

Due service of the foregoing Praecipe for tran-

script of record, admitted this 25th day of Au-

gust, 1933.

LOUIS K. PEATT,
Attorney for defendant Nellie Thompson.

(Endorsed) : Filed Aug. 28, 1933. N. H. Castle,

Clerk. [49]

[Title of Court and Cause.]

OPINION.

This suit was brought by the plaintiff to quiet

lier title to certain placer mining ground described

in her complaint, to which she claims title based

upon a location thereof made by her October 19th,

1931, as creek claim number 6 above Discovery,

deary Creek, in the Fairbanks Recording Precinct,

Fonrtli Judicial Division, Territory of Alaska. The

evidence shows nnd plaintiff admits that a claim of

f]]'^ same name covering at least a major portion
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of the same ground was located in 1902 and was

kept alive by compliance with the mining law rela-

tive to assessment work until 1928, and that prior

to 1907 the then owner of that claim joined in sell-

ing as a divided interest the lower or downstream

half thereof and that defendant Jesse Noble then

the owner of claims 7 and 8 above Discovery on

Cleary Creek, which adjoin one another and are

the next claims lying upstream from claim number

6 above, which is in dispute, acquired title to both

the upper and lower halves of number 6 above. On
October 22nd, 1907, defendant Jesse Noble was the

owner of all of the original location of number 6

above. At that time he was the husband of defend-

ant Nellie Thompson and one of the stockholders

of the Dome City Bank of which defendant Nellie

Thompson's two sisters were the principal stock-

holders and one of her said sisters, Margaret C.

Mulrooney, was cashier and secretary. Prior to her

marriage to Noble, defendant Nellie Thompson had

loaned the bank $3,000 which had been used in the

purchase of equipment and she had a desk in the

bank and was employed in various capacities. She

testified that her earnings were collected by the bank

and. except what she used for her personal ex-

penses, were used by the bank. She was not a stock-

holder in the bank but was, she says, "interested in

making a go of it" and desirous of helping her

sisters with whom her relations were ''exceedingly

confidential and close". About November 1st, 1907,

Noble purchased from defendant Nellie Thompson's
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sisters their stock in the bank. From the evidence it

appears that the sisters insisted upon payment of

defendant Nellie [50] Thompson's claim against the

bank as a condition of the sale, and to that end defend-

ant Nellie Thompson was paid $1,000.00 in cash, and

Jesse Noble deeded to her an undivided half of the

lower half of number 6 above on Cleary Creek and

other mining interests on Dome Creek. One of the

defendant Nellie Thompson's sisters, Margaret C.

Mulrponey, who had been cashier and secretary of

the bank, arranged for this deed and executed it

on behalf of Jesse Noble under a power of attorney

which was introduced in evidence, and, according

to defendant Nellie Thompson's testimony, which I

believe. Noble in person at that time directed Mar-

garet C. Mulrooney to go to Fairbanks where their

lawyer resided and the recording office was situated

and execute the deed. Fairbanks was approximately

twenty miles from Dome City. Defendant Nellie

Thompson appears to have left the details of her

settlement to her sisters and she did not go to Fair-

banks to receive the deed, but her sister executed it

and filed it for record and it was later given to de-

fendant Nellie Thompson and is introduced in evi-

dence here. Defendant Nellie Thompson says that

at the time of the negotiations and when it was de-

cided that she should receive these interests in min-

ing property in payment of her claim against the

bank, she asked about annual assessment work on

the mining interests she was to receive, including

number 6 above on Cleary Creek, and that as part
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of the consideration and to induce her to accept

these mining interests the defendant Noble agreed

to keep up the assessment work for her until the

claims were sold. Defendant Noble denies that he

made any such agreement; in fact, he undertakes

to repudiate the whole transaction and claims that

he did not take part in making any agreement

whereby he deeded to defendant Thompson the

interest she claims in number 6 above. His expla-

nation of the recorded deed is that it was made by

Margaret C. Mulrooney, his attorney in fact, with-

out his knowledge, and he placed in evidence cer-

tain files in a suit brought by him within a few days

after said deed was made wherein he sought to set

aside said deed. That suit was dismissed by stipu-

lation within twenty days after it was brought and

defendant Noble claims that as part consideration

for dismissing it defendant Thompson handed him

a document, which he offered in evidence, and said

tliat was the deed that she got and it had not been

tiled and that would straighten it up. He claims

that he understood from that time on that he owned

all of number 6 above, hence he made no claim upon

defendant Thompson for assessment work.

Defendant Thompson's testimony that she had

loaned her sisters $3,000.00 to equip the bank at

Dome City is not categorically denied by defendant

Noble. I find unbelievable his testimony that he be-

lieved that the interest in number 6 was returned

to him. He was a business man, banker and miner,

had the advice of competent lawyers in the very
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matter under investigation, who drew up the stijju-

lation dismissing his action referred to above

against defendant Thompson and her sisters, and

certainly he could not have believed that title could

be transferred by having returned to him a re-

corded deed. Furthermore, the [51] very instrument

handed to him was offered here in evidence and

showed upon its face that it was a carbon copy and

not an original and for that reason as well as be-

cause it could not transfer title its admission was

refused. So far as it appears, defendant Noble has

a good eye sight and he must have known the dif-

ference between an original and a carbon copy. In

this and other particulars referred to hereafter. I

find his testimony unworthy of belief. While de-

fendant Thompson's testimony as to defendant

Noble's agreement to do assessment work on her

interests until sold is not so convincing that I

would not have welcomed other proof of that ar-

rangement, there is nothing inconsistent about it.

She had received undivided interests in unpatented

mining claims ; she was married to defendant Noble

and to become a mother within approximately a

month ' she was giving up a claim for cash earned

by her against a bank and accepting for that claim

interests in mining locations of uncertain value; and

she hfid lived in a mining community at least long

enough to know of the danger of losing her interests

in those claims if the assessment work was not done

oTi them. Therefore it seems perfectly natural that
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before consenting to accept these interests she should

take into consideration the necessity of assessment

work and the further fact that she would probably

not thereafter be in a position to earn money, and

it is perfectly natural that her then husband, the

defendant Noble, should have agreed as she says he

did to keep up that work until the ground was sold.

I, therefore, find that he did so agree. This finding

disposes of the question of law raised in the earlier

stages of this case as to the effect of assessment

work done on one portion of a divided location in

keeping alive the segregated portion on which the

work was not done and brings this case directly

within the principle expressed in Merced Oil Com-

pany V. Patterson (Cal.) 122 Pac. 950. Even if the

agreement to keep up the assessment work had not

been made that case would not be governed by the

principles announced by the Supreme Court of

California in its first hearing of Merced Oil Com-

pany V. Patterson, 96 Pac. 90, for the title to both

divided halves had merged in Jesse Noble prior to

his deeding an undivided half of the low^er half of

number 6 to defendant Thompson and as to that

lower half Jesse Noble was a tenant in common
with defendant Thompson and certainly had the

right to do assessment work on the upper half for

the benefit of himself and his co-tenant of the lower

half. Therefore, I hold that whatever assessment

work legally applicable to number 6 above was done

by Jesse Noble on the upper divided half of the
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claim inured to the benefit of the lower half. No de-

fault is claimed as to assessment work prior to

1928. The proof shows that during each of the

years 1928 and 1929 assessment work of the value

of at least $100.00 was done by Jesse Noble on the

upper half of Number 6 and recorded by him for

the benefit of number 6. During each of the assess-

ment years 1930 and 1931 work to the value of more

than $300.00, and probably several hundred dollars,

was done by Johnson and King on creek [52]

claims 7 and 8 above, Cleary Creek, in cleaning out

a ditch, repairing flumes along the ditch line and

putting the ditch in shape to carry water to a point

within a comparatively short distance from the

lower end of number 7, from which point the water

was carried by pipe line to Discovery, Chatham, and

there used in connection with the dredging opera-

tions of Johnson & King. Defendant Jesse Noble

owns 7 and 8 above upon which was located said

ditch from its intake as far as it was cleaned out

and according to the undisputed testimony he gave

Johnson & King permission to take out the water

on 8 above and prepare the ditch for service and

use it with tlie intention that thereafter he would

be able to use that water at the lower end of 6 in

mining operations. Such was the testimony of de-

fendant Noble and of either King or Johnson, and

in accordance with that understanding they filed

affidavits of assessment work having been done for

the lienefit of number 6, 7 and 8. The water was
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carried by the ditch to a point as high as the highest

ground on 6 and could easily and advantageously

be used in mining number 6, and bringing that

water to prepare to mine 6, along the line of an old

ditch which had been dug years before, was the

natural and economical way, as w^as done. There

was no serious question raised as to the feasibility

of so using that ditch, but it is urged that the water

was in fact taken to Chatham and the primary pur-

pose of digging the ditch was to facilitate mining

on Discovery, Chatham Creek. It is not necessary

that the only purpose of assessment work shall be

to benefit the claim for which it was done nor is it

essential to the validity of assessment work that is

potentially capable of use for a claim that it actually

be so used provided the work was done in good faith

with the idea that it would at some time be so used

and provided further that it was actually of benefit

to the claim for which it was done. There can be

no doubt that the work done in taking water across

7 and 8 to a point where it could easily and with

very little additional expense be used in mining

number 6, added to the value of 6 at least as mucli

as the cost of the w^ork done on the ditch. Based on

the work on the ditch, affidavits of assessment work

on 6 above were filed in 1930 and 1931 and in these

affidavits, which were made under the direction of

the defendant Noble and at least one of which was

sworn to by him, he described number 6 above and

numbers 7 and 8 above as contiguous claims and



74 Bose Richard vs.

«ays lie grouped them for assessment work. Plain-

tiff now claims that this admitted work was not ap-

plica])le to 6 above because it was not contiguous

with nimiber 7 and because there was not a "com-

mon ownership" in 8, 7 and 6. She contends that

only claims that are commonly owned and such as

are contiguous can be grouped, and cites in support

of her position several cases containing general

statements which tend, apart from the facts in con-

nection with which they were made, to sustain her

position.

It is claimed by plaintiff that number 6 above is

not contiguous with number 7 in that onlv the

southwest corner of 6 touches the northern bound-

ary of 7. These claims were [53] first located thirty-

one years ago, 6 being staked before 7. To prove

the original boundaries of 6 and to show that such

original southern boundary of 6 was not contiguous

with what is admittedly the northern boundary of

7 plaintiff put on the stand Al Hilty who testified

that he was with the stakers of 6 when it was

originally staked for Mr. Howes who is the source

from whom, through mesne conveyances, defendant

Thompson derives her title. Mr. Hilty claims that

he helped to stake number 6 but his testimony was

so indefinite and vague it was evident he had little,

if any, actual remembrance as to the marking of

the boundaries, and his testimony attempting to fix

the situs of the southeast corner of 6 (the southwest

corner being admittedly on the 7 line) carried no
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conviction to my mind. Jesse Noble, who staked 7,

was also called upon by the plaintiff and testified

that he had always known there was a ''fraction"

between 6 and 7. He also testified that that fraction

liad never been located until Mrs. Rickert included

it in her 1931 location of 6. Hilty, Noble and one

or two other persons testified that there was an old

post at or near the southern end of the Cunningham

Fraction and the suggestion was that such post was

a stake of 6. Admitting the presence of that old

post or stake, there is no proof that it was a corner

stake of 6. No witness identified it as such by any

markings thereon. There is equal proof that there

was and still is an old stake at the northeast corner

of 7 and elesse Noble alone says that that old stake

is an original stake of 7. I place no confidence at

all in Jesse Noble's statements as to the original

boundaries of 6 and 7. It is a matter of judicial

knowledge as well as testified to by Captain Cun-

ningham, a defense witness who for years has owned

claims adjacent to 6 and 7, that in 1903 and for a

long time thereafter people were "running up and

down the creek to find fractions". It is also in evi-

dence and the Court takes judicial knowledge of

the fact that from 1903 for several years Cleary

Creek and Chatham Creek were considered very

valuable and that Cleary Creek produced a great

deal of gold and that Chatham Creek was, at least

for some distance up, a rich creek, and that any

fraction on Cleary Creek and close to the mouth

of Chatham, was valuable and desirable. Jesse
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Noble's testimony that there was a considerable

space of ground adjoining and between two claims

of his on Cleary (6 and 7) and that the witness

knew of that vacant ground lying l)etween Cleary

Creek and Chatham close to their confluence and

that such ground was open to location and not

located for twenty-nine years after the first loca-

tions about it and that he knew of it all those

years, is as unbelievable as that Mr, Noble would

have let a cache of twenty dollar gold pieces be-

longing to lio one and his for the taking lie un-

touched. These boundaries over thirty years old are

ancient boundaries. The Modern Law of Evidence,

Chamberlayne, 2804 a ; cf . also Lord 's Oregon Laws,

Sec. 727, paragraph 11, which is simply a codifica-

tion of the law of evidence; also Words & Phrases,

defining Ancient Deed, Ancient Document. Repu-

tation and hearsay are admissible to prove ancient

private boundaries. 9 C. J. 274, Sec. 310 and

cases [54] cited; Shutte v. Thompson (15 Wal.)

82 U. S. 151; Taylor et al. vs. Forester (Ky.), 146

S. W. 428. Therefore testimony of owners of ad-

jacent property and occupants of the property in

dispute as to the location of the boundaries of that

property is admissible. Such testimony was ad-

mitted and, while it was mostly negative in form,

no person except Jesse Noble testified that he had

ever heard of any fraction or vacant ground be-

tween 6 and 7 and there is no escape from the con-

clusion that dating from the time the original

boundaries were freshly and plainly marked on the
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groiiiid the southern boundary of 6 has been con-

sidered and established as coincident with the north-

ern boundary of 7 and was so recognized by those

who were familiar with the stakes and other bound-

ary markings. Contradicting Jesse Noble's state-

ment that there was such vacant ground we have

his affidavits of assessment work for two successive

years in which he describes claims 6, 7 and 8 as

contiguous. Plaintiff's attorney suggests that in

making such affidavits Jesse Noble did not under-

stand the true meaning of the word '' contiguous''

and believed that because the southwest corner of

6 was on the line of 7, contiguity existed. On the

witness stand Jesse Noble did not offer any sucli

explanation though his attention was called to his

affidavits alleging contiguit3^ It is also to be noted

that Mr. Noble says he consulted a lawyer with

reference to the validity of his assessment work and

it does not appear that he advised that lawyer as

to the lack of contiguity. Furthermore there is

testimony as to negotiations by Noble for the sale

of 6, 7 and 8 and no mention was made of any

vacant ground between 6 and 7. It appears (if

the testimony of plaintiff and Noble is to be be-

lieved) that soon after Mr. Noble visited his lawyer

and was by him advised that Noble's assessment

work was of no avail for number 6 because Mrs.

Thompson had an interest in 6 and, therefore, Noble

could not group it with 7 and 8, by mere coincidence

and without consultation with Mr. Noble, plaintiff,

Mr. Noble's closest neighbor for years and admit-
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tedly his housekeeper at times, also went to a lawyer

who had theretofore been Noble's legal advisor for

advice as to assessment work on these claims and

received the same advice that had been given Noble,

with the additional instruction that she should relo-

cate number 6. Plaintiff and Jesse Noble lived on

Borne Creek two miles and over a mountain from

number 6, but shortly after visiting the lawyer she

went to Cleary Creek and there staked number 6,

marking her southern boundary thereof coincident

with the northern boundary of 7, just as I am con-

strained to believe 6 was originally staked and located.

Plaintiff's pleadings in no place indicate any dis-

crepancy between the boundaries she claimed and

those of the original number 6.

I find that the southern boundary of 6 as origi-

nally located was coincident throughout its length

with the northern boundary of 7 which, however,

extends beyond the boimdary of 6 in a westerly

direction. This finding conforms more nearly to the

calls of the original location notice than the bound-

aries asserted by Noble.

Even if as claimed by plaintiff there were vacant

ground ])elonging to the United [55] States between

6 and 7 it does not necessarily follow tliat work

beneficial in fact to number 6 and done for the bene-

fit of number 6 could not be done on 7 and 8 under

the x^rovision for grouping. The effect of grouping

is to relax to some extent the tests by which assess-

ment work may be held to apply. The statute per-

mitting expenditure upon one of a group of gold
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placer or quartz claims (Title 30, U. S. C. A., Sec.

28; Sec. 131 Compiled Laws of Alaska) for the

benefit of the group provides that such claims must

be held in common but says nothing as to contiguity.

It is significant that by statute (Title 30 U. S. C. A.,

Sec. 102; Sec. 183 C. L. A.) contiguity is made a

condition of grouping for assessment work oil land

claims located as placers.

Among the apparent reasons for the Judge-made

requirement that only contiguous gold placer or

quartz claims may be grouped is that in cases of

tunnels, shafts, and perhaps in some instances

ditches, constructed upon one or more claims for the

benefit of those claims and some third noncontigu-

ous claim, the owner of intervening ground by

refusing to allow right of way across such ground

might prevent access to such shaft or the comple-

tion of tunnel or ditch thereby practically prevent-

ing such work from benefiting the noncontiguous

claim, but in the case of ditches w^here the inter-

vening ground is public land of the government of

the United States which by statute (Title 30 U. S.

C. A., Sec. 51; Sec. 151 C. L. A.; and Title 43

U. S. C. A., Sec. 956) has recognized rights of way

for ditches for mining or other beneficial use across

such unappropriated ground, and in jurisdictions

such as Alaska where by the exercise of the rights

of eminent domain a right of wa}^ may be con-

demned across public ground for mining ditches.

Van Dyke vs. Midnight Sun Mining & Ditch Co.,

177 Fed. 85, there is no way to prevent the use of
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such ditch for the benefit of the noncontiguous

claim and the reason for the rule fails and, there-

fore, the rule itself fails.

Chambers v. Harrington, 111 U. S. 350, is ])voh-

ably cited more than any other case as authority for

requiring contiguity. In that case after discussing

at length the reasons for requiring assessment work

and for allowing grouping the Court, speaking of

conditions allowing grouping, says: "It is equally

clear that in such cases the claims must be con-

tiguous so that each claim thus associated may in

some way be benefited by work done on one of

them." In that case the dvelopment work claimed

as group work was performed by sinking a shaft

on a quartz mine, which as pointed out above could

be prohibited from being of benefit to a noncon-

tiguous claim provided an intervening private owner

refused a right of way through his claim. Further-

more the claims grouped in the Chambers case

were contiguous, therefore the question of con-

tiguity was not there in issue and the Supreme

Court was there considering the applicability of

work on a shaft and their general statement was

made with that in mind and should not 1)e con-

sidered with reference to the application of work

on a ditch. At best its general statement quoted

above was dictum. [56] Hain vs. Mattes (Colo.),

83 Pac. 127. In Big Three Mining Co. vs. Hamil-

ton, 107 Pac. 301, the Supreme Court of California

said: "Undoubtedly the better authority sup]^orts

the contention that assessment work can be done
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on one of a group of claims owned in common
even though the claims are not all adjoining",

citing Snyder on Mines, page 444, Altoona Q. M.

Co. vs. Integral Q. M. Co., 114 Cal. 100; 45 Pac.

1047. In the Big Three Mining Company case, as

well as in Chambers vs. Harrington, the claims in-

volved were adjoining and the statement of the

Court was dictum, but the case is well reasoned and

invites careful reading.

In Lindley on Mines, 3rd. Edition, Section 631,

page 1558, that eminent authority, speaking of

group assessment work, says: "Underneath public

land not claimed by anyone he (the claimant) could

undoubtedly prosecute such work and acquire an

easement at least when the work was completed,

and in States where mining is a public use, con-

demnation proceedings would enable him to secure

his right of wa}^ and thus render it possible for

him to prosecute work outside of his claims and

entitle it to be credited. In other States where con-

demnation for mining purposes is not recognized

and surface of intervening ground privately owned

hy others, in the absence of an agreement permit-

ting such work to be continued underneath such in-

tervening ground, there is a valid reason for not

crediting it to claims thus separated from it.

The rule is well settled that work done outside

of a claim or group of claims, if done for the pur-

pose and as a means of prospecting or developing

the claim, as in the case of tunnels, drifts, etc., is

as available for holding the claim or claims as if
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done within the boundaries. One general system

may be found, well adapted and entered into, to

work several contiguous claims or lodes, and when

such is the case, work in furtherance of the system

whether done within or without the claim or claims,

is work on the claims intended to be developed."

This statement of Mr. Lindley recognized the

principles w^hich it seems to me apply in this case.

Whether noncontiguous claims may be grouped

depends upon the circumstances of each case; the

nature of the work, the character of the ground

grouped, the plan for common development, the

ownership of the intervening ground, the existence

of an arrangement for right of way across such

ground; the true tests being,—can the work be

made applicable to all the ground and does it tend

to the development of the group, and was it made

in good faith for that purpose.

Even if I did not find that 6 and 7 were contigu-

ous I would still hold that the work which was done

on the ditch running through 8 and 7 would be

applicable to 6 and that the three claims could be a

group for assessment work.

It is contended in this case that since Mrs.

Thompson was not a coowner with Jesse Noble in

the upper half of 6 and in 7 and 8 he could not

gToup 6, 7 and 8 for assessment work. The statute

providing for grouping does not say that the claims

to ])e grouped must [57] be owned by tenants in

common. It savs that the claims must be held in
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conmion, wliicli I take it means simply that there

must be a coumion right in the person doing the as-

sessment work to do such work on each and every

claim in the group and incidentally to determine

how that work shall be done. No case has been

pointed out to me where this statute was construed

to mean that a single person holding two or more

claims could not group them for the purposes of

assessment work, nor do I see any reason why such

a decision should be rendered. Every consideration

which could have moved Congress to allow grouping

by several who were tenants in common in a group

of claims would be equally applicable to a single

individual owning a group of claims. As a co-

owner Jesse Noble had the right independent of his

agreement with Nellie Thompson binding him to

keep up the assessment work, and especially under

that agreement, to do assessment work for the bene-

fit of number 6 and to choose where and how it

should be done. I cannot conceive that he lost that

right merely because her cotenancy only extended

to the lower half of number 6. Furthermore, it is

not necessary that 6 should be one of a group in

order that work done outside of its boundaries

should he applicable as assessment work for that

claim. Assessment work may be done for the liene-

fit of a claim either on other claims or upon pul^lic

land provided it is actually done for the benefit of

such claim and such work is in fact beneficial to

the claim. Section 631, Lindley on Mines, quoted

above.
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When work done outside the boundaries of 6 was

claimed as assessment work applying to 6 the bur-

den was upon the owner of 6 to show that he in-

tended such work to benefit 6 and that in fact it

did benefit 6, and if he has borne that burden suc-

cessfully it is immaterial that he thought he had

grouped 6 with other claims and it is immaterial

til at he filed an affidavit of assessment work claim-

ing a grouping. That affidavit w^as simply to fur-

nish prima facie proof that he had done the work.

Plad he neglected to file such an affidavit he would

still be entitled to prove that he had done the work

and, if he made such proof, could hold his claim.

In this case Jesse Noble himself has testified that

he intended to use on the lower end of 6 the water

which he brought to the lower end of 7. There is

other testimony to the same effect and there is no

doubt that the water could be so used. Of all

methods of mining a placer mining claim which is

known to contain gold, probably the most effective

is to bring water to such a point on or above the

claim that such water can be used in mining the

claim and when the w^ater is so brought for that

I)urpose it is not necessary that the water should

actually thereafter be so used in order that the work

inure to the benefit of the claim.

Even if 7 and 6 are not contiguous and even if

Jesse Noble was prohibited from grouping 6 with

7 and 8 I should still hold that the bringing of the

water to such a point upon 7 that it could be readily

used on 6, in connection with the testimony given
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that it was intended to be used on 6, would con-

stitute good assessment work for 6.

I am satisfied from the testimony in this case that

during the labor years 1930 and 1931 Jesse Noble

in good faith for a valuable consideration caused

water to be brought to [58] where it could be used

on 6 with the intention thereby to develop 6 and

ultimately 7 and 8 and that the work done in bring-

ing that water was applicable to and inured to the

benefit of the lower half of 6 as well as the u]3per

half; hence that 6 was not at the time of plaintiff's

relocation vacant unappropriated public land and

that plaintiff's attempted relocation was void.

It is to be borne in mind that plaintiff's asserted

rights to number 6 are based upon forfeiture of a

prior location and forfeitures are not favored in the

law, and further that it is the policy of the govern-

ment to encourage the development of mining

property and the mining law^s are to be liberally

construed for the benefit of a bone fide locator.

During the argument at the close of this trial

defendant Thompson suggested that in making her

location plaintiff had not conformed to tlie law in

various particulars. The case was tried entirely

upon the theory that if the ground located was open

for location on October 19th, 1931, plaintiff's loca-

tion was valid. I find that plaintiff did substantially

comply with the acts of location required by law

but that the ground covered by plaintiff's location

wns not open for relocation.
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It is also urged by defendant Thompson that I

should find that her co-tenant Jesse Noble and the

plaintiff conspired to defraud defendant Thompson

of her interest in number 6 and that plaintiff does

not come into a court of equity with clean hands.

In the face of the testimony of plaintiff and Jesse

Noble to the contrary I am very strongly of the

opinion that prior to plaintiff's attempted location

of 6 they had an understanding about that location

and that plaintiff made her attempted location at

the instance of Noble and with some understanding

that he should share in the ground after location.

The terms of that understanding are not before me
and my belief that it existed is wholly based on

circumstantial evidence that does not tend to reveal

the exact or proximate terms of that understanding.

There is nothing in the evidence in any way tend-

ing: to show that Jesse Noble fraudulently or at all

failed to keep up his assessment work and I am not

prepared to make a finding that in 1931 prior to

plaintiff's location he did not in good faith believe

tliat under the law his assessment work did not

inure to the benefit of 6, nor to find that the plain-

tiff, who ow^ed no obligation to defendant Nellie

Thompson had anything whatever to do with any

alleged defects in the performance of the assess-

mcTit work. I am satisfied that plaintiff and Jesse

Noble welcomed any construction of the law that

would deprive Nellie Thompson of her interest in

number 6 and my opinion of some of the testimony

given by Jesse Noble has already been indicated,
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l)nt I do not find that plaintiff has come into court

with unclean hands.

Findings and Judgment may be drawn in accord-

ance with this opinion.

Dated: Fairbanks, Alaska, June 14th, 1933.

E. COKE HILL,

District Judge.

[Endorsed] : Filed June 14th, 1933. N. H. Castle,

Clerk. By Annie F. Crites, Deputy. [59]

[Endorsed]: No. 7303. United States Circuit

Court of Appeals for the Ninth Circuit. Rose

Rickard, Appellant, vs. Nellie Thompson, Appellee.

Transcript of Record. Upon Appeal from the Dis-

trict Court of the United States for the Territory

of Alaska. Fourth Division.

Filed October 5, 1933.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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CERTIFICATE OF CLERK OF DISTRICT
COURT TO SUPPLEMENTAL TRANSCRIPT

OF RECORD.

United States of America,

Territory of Alaska,

Fourth Division—ss.

I, N. H. Castle, Clerk of the District Court, Ter-

ritory of Alaska, Fourth Division, do hereby certify

as follows

:

That the following six pages, lettered from A to

F, inclusive, constitute a full, true and correct copy

of Appellant's Praecipe for certified copies of Third

and Fourth Amended Replies and the Third and

Fourth Amended Replies in cause No. 3524, entitled

Rose Rickard, Plaintiff, vs. Nellie Thompson and

Jesse Noble, Defendants;

That the cost of preparing this certificate and

transcript of record is the sum of $2.75, which has

been paid by the Appellant.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of this Court this 1st

day of March, 1934.

[Seal] N. H. CASTLE,
Clerk of the District Court, Territory of

Alaska, Fourth Division.
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In the District Court for the Territory of Alaska,

Fourth Division.

3524

EOSE RICKARD,
Plaintiff.

vs.

NELLIE THOMPSON and JESSE NOBLE,
Defendants.

PRAECIPE FOR CERTIFIED COPIES OF
THIRD AND FOURTH AMENDED REPLIES.

To N. H. Castle, Esq., Clerk of the above entitled

Court

:

You will please prepare and forward to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, at San Francisco, California, cer-

tified copies of the following pleadings, which were

inadvertently omitted in the former praecipe for

transcript of the Record in the above case, upon

appeal heretofore perfected, to-wit:

1. Third Amended Reply;

2. Fourth Amended Reply.

CHAS. E. TAYLOR,
Attorney for Appellant, Rose Rickard.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Mar. 1, 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [A]
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[Title of Court and Cause.]

THIED AMENDED REPLY TO SEPARATE
ANSWER OF NELLIE THOMPSON.

Comes now the above named plaintiff, Rose

Rickard, and for a third amended reply to the sepa-

rate answer of the defendant Nellie Thompson, ad-

mits, denies and alleges as follows:

1. She denies that the defendant Nellie Thomp-

son purchased from the defendant Jesse Noble any

interest whatsoever in Creek claim No. 6 above Dis-

covery on Cleary Creek in Fairbanks Recording

Precinct, Fourth Division of Alaska, and denies

that the said Nellie Thompson was or is the lawful

owner of the said claim or any part thereof, or that

she was ever in possession of said claim or any part

thereof prior to the 19th day of October, 1931.

2. She denies each and every allegation con-

tained in paragraph two of the said separate answ^er.

And for a further and separate reply thereto, this

plaintiff alleges

:

1. That no annual work or labor of any kind or

description was done or performed, nor was any im-

provements made upon said creek claim No. 6 above

Discovery on Cleary Creek in Fairbanks Recording

Precinct, Fourth Judicial Division of Alaska be-

tween the dates of July 1, 1927 and July 1, 1931, nor

was any work done or improvements made at any

other place whatsoever for the use or benefit of the

said claim No. 6, during the said period, and that no

annual assessment work required by law was done

upon said claim, nor elsewhere for the benefit thereof
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for the years ending July 1, 1928, July 1, 1929, July

1, 1930 and July 1 , 1931 by the defendants or by any-

one in their behalf, nor was any work or labor re-

sumed upon or for the benefit of said claim up to

and including October 19th, 1931. That in conse-

quence of the failure to perform such assessment

work as aforesaid, the said claim No. 6 above Dis-

covery reverted to the United States and became

subject to relocation, [B] under the provisions of

Section 2324 of the Revised Statutes of the United

States ; That this plaintiff, on or about the 19th day

of October, 1931, located and staked the said claim,

and the whole thereof, for mining purposes, and

took possession thereof, and recorded her said loca-

tion in the office of the Recorder for Fairbanks

Precinct, aforesaid, and ever since has been and is

now the lawful owner thereof as alleged in her com-

plaint.

And for a second further and affirmative reply,

this plaintiff alleges

:

1. That during the years 1928, 1929, 1930 and up

to October 19, 1931, the defendant Jesse Noble

claimed to be the owner of Creek claims Nos. 6, 7,

and 8 above Discovery on Cleary Creek, in Fair-

banks Recording Precinct, Fourth Division of

Alaska ; That during said period, the defendant Nel-

lie Thompson claimed to be the owner of an un-

divided one-half interest in the Lower Divided

one-half of said Creek claim No. 6 above Discovery.

2. That during the said period from July 1,

1927, to October 18, 1931, tlie said defendant Jesse

Noble attempted to group the said claims Nos. 6, 7

and 8 above Discovery on Cleary Creek aforesaid,
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for the purposes of animal assessment work on all

of said claims ; That during said time he performed

all of such assessment work and improvements on

Creek Claim No. 8 above Discovery, and did not do

or perform any work whatsoever during the said

period, upon said Creek claim No. 6 nor upon any

other place for the benefit of said claim No. 6, save

and except upon claim No. 8 as aforesaid. That the

said defendant Nellie Thompson did not do any

work whatsoever upon said claim No. 6 above Dis-

covery, during the said period nor at or upon any

other place whatsoever for the benefit of said claim,

and that all of the work for the benefit of said claim

No. 6 aforesaid was done upon Creek claim No. 8

above Discovery and nowhere else.

3. Plaintiff further alleges that the defendant

Nellie Thompson was not a party to, and did not

join in the grouping of said claim No. 6 above Dis-

covery, nor her alleged interest therein, with the [C]

said creek claims Nos. 7 and 8, and that if she was

the owner of any interest in said claim No. 6, then

the grouping of said three claims by the defendant

Jesse Noble, as aforesaid was a nullity, and was void

and of no effect, by reason of the fact that such

grouping was not the act of the owners in common

of said claims and each of them.

Replying to the said separate answer of said de-

fendant Nellie Thompson, this plaintiff alleges :

That the work, labor or improvements so done

and performed by said defendant Jesse Noble on

said Creek claim No. 8 above Discovery, during the

period between July 1, 1927 and October 18, 1931,

under said attempted grouping of said three claims,
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was of no benefit whatsoever to said Creek claim No.

6 above Discovery, and did not tend to develop or

improve the same, and as to said claim No. 6, was

as if no grouping or attempted grouping had ever

been made.

Wherefore plaintiff prays judgment against the

said defendants as prayed for in her complaint.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

United States of America,

Territory of Alaska,

Fourth Division—ss.

Rose Rickard, being first duly sworn on oath, de-

poses and says : I am the plaintiff in the above en-

titled action; That I have read the foregoing Third

Amended Reply and know the contents thereof and

that the same is true as I verily believe.

ROSE RICKARD.

Subscribed and sworn to before me this 11th day

of October 1932.

[Seal] CHAS E. TAYLOR
Notary Public in and for Alaska.

My Commission expires July 6, 1934.

Due service admitted this Oct. 12th, 1932.

LOUIS K. PRATT,
Attorney for deft. Nellie Thompson.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Oct. 15, 1932. N. H. Castle,

Clerk, by Anne F. Crites, Deputy.

No. 3524 Deft. Thompson's Exhibit 8, Rickard,

Plaintiff, vs. Thompson, Defendant. Admitted N.

H. C, Clerk. [D]
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[Title of Court and Cause.]

FOURTH AMENDED REPLY TO SEPARATE
ANSWER OF NELLIE THOMPSON.

Comes now the above named plaintiff Rose

Rickard, and for a Fourth Amended reply to the

separate answer of the Defendant Nellie Thompson,

admits, denies and alleges as follows

:

1. She denies that the defendant Nellie Thomp-

son purchased from the defendant Jesse Noble, any

interest whatsoever in creek claim No. 6 above Dis-

covery on Cleary Creek, in Fairbanks Recording

Precinct, Fourth Division of Alaska, and denies

that the said defendant Nellie Thompson is the law-

ful owner of the said claim or any part thereof, or

that she was ever in possession of said claim or any

part thereof prior to the 19th day of October, 1931.

2. She denies each and every allegation contained

in paragraph two of said separate answer.

AND FOR A FURTHER AND SEPARATE
REPLY THERETO, THIS PLAINTIFF AL-

LEGES :

1. That no annual work or labor of any kind

or description was done or performed, nor was any

improvements made upon said creek claim No. 6

above Discovery on Cleary Creek in Fairbanks Re-

cording Precinct, Fourth Judicial Division of

Alaska between the dates of July 1, 1927, and Octo-

ber 19, 1931, nor was any work done or improve-

ments made at any other place whatsoever for the

use and benefit of the said claim No. 6 above Dis-
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covery during the said i^eriod, and that no annual

assessment work required by law was done upon the

said claim, nor elsewhere for the benefit thereof for

the years ending July 1, 1928, July 1, 1929, July 1,

1930 or July 1, 1931 by the defendants or by any

person in their behalf, nor was any work or labor

resumed upon or for the benefit of the said claim

No. 6 above Discovery, Cleary Creek, up to and in-

cluding October 19, 1931. [E]

That in consequence of the failure to perform

such assessment work as aforesaid, the said claim

No. 6 above Discovery reverted to the United States,

and became subject to relocation under the pro-

visions of Section 2324 of the Revised Statutes of

the United States. That this plaintiff, on or about

the 19th day of October, 1931, located and staked

the said claim and the whole thereof, for mining

purposes and took possession thereof, and recorded

notice of said location in the office of the Recorder

for Fairbanks Recording Precinct aforesaid, and

made Discovery of gold on said claim, and ever since

has been and is now the lawful owner thereof, as

alleged in her said complaint.

Wherefore plaintiff prays judgment against the

said defendants and each of them as prayed for in

her said complaint.

CHAS. E. TAYLOR,
Attorney for Plaintiff.
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United States of America,

Territory of Alaska,

Fourth Division—ss.

Rose Rickard, being first duly sworn on oath, de-

poses and says: I am the plaintiff in the above en-

titled action ; That I have read the foregoing fourth

amended reply and know the contents thereof and

that the same is true as I verily believe.

ROSE RICKARD.

Subscribed and sworn to before me this 2nd day

of November, 1932.

[Seal] CHAS. E. TAYLOR,
Notary Public in and for Alaska.

My Comm. exp. July 6, 1934.

Due service hereof admitted this Nov. 3, 1932.

LOUIS K. PRATT,
Attorney for Deft. Thompson.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Nov. 3, 1932. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [F]
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CERTIFIED COPY
United States of America,

4th Division, District of Alaska—ss.

I, N. H. CASTLE, Clerk of the United States

District Court in and for the 4th Division District

of Alaska, do hereby certify that the annexed and

foregoing is a true and full copy of the original

Praecipe for and certified copies of Third and

Fourth Amended Replies in cause No. 3524, entitled

Rose Rickard, Plaintiff, vs. Nellie Thompson

and Jesse Noble, Defendants, now remaining among

the records of the said Court in my office.

IN TESTIMONY WHEREOF, I have hereunto

subscribed my name and affixed the seal of the afore-

said Court at Fairbanks, Alaska, this 1st day of

March, A. D. 1934.

[Seal] N. H. CASTLE,
Clerk.

[Endorsed]: Filed, Mar. 13, 1934, Paul P.

O'Brien, Clerk.


